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9 8 CIV. 4^4 
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NORMAN RICH, SHELDON SCHIFP & 
HOWARD SCHIFF, as trustees of 
the West Side Corp. Profit Sharing 
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all others similarly situated. 
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73 Civ. U61;2 NOP MAN RICH, et al -v- N.Y. STOCK EXCHANGE, at al 


F iled co mpl ain t k Issued summons 


Filed ; 
Filed de 


;fa_ amended comnlaln t 
NY £t ock Ex change)af fdvt 


_ & no t ice of motion to direct pl tff s t . _ 

to f ile more definite statem ent in the fo rm o f a second anjepdeii.complaints 


^7 -73 Filed deft'sfKY Stoclce Exc hang eQ memoran dum i n support of motion fo r a m ore 


definite aiatement 


26-73, Ml od s um mons return, served the following: 


New York S t ock Exchange by Walfre d J . John son- 11-2-J3_ 
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filed affd vt. of Thomas H. S e iler re: ser vi ce of memorandum of deft. NY Stock 


Exc hange in sup port of m oti on 
Tiled af 'dvt 


of David Jaro s lawic s in opposition 


memorandum in opposition 


Filed D eft s . 1 reply m em orandum in suppo rt of mo ti on for. a Jnore definite 


stat e ment (N.Y, 
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Art hur Lev ine 


Alle n Solomon 


Ladenb urg Thalmann k Cq 


Koel Kubie 


end on motion fil ed Nov.27-73. Motion Grante d. An Amended comtlelat- 


Filed 
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Filed pl tf fs* a fl'riv t, A notice of moti on to de termine actio n as a class act jon 


Filed pit ffs ' memorandum Tn support of motion 


Filed Sri p a nd O rder adjo urn ing pltf class actio n dete rmination motion unt il 


Feb.28-74. BRIEANT^J 


claims of deft. Stock Exchange, Inc 


Lanenhurg T halma nn &-Co..lnc._ __ __ 

jouming deposition of deft.NY Stock Exchange to 1-23-7 

* motion re: class determine' 


Filed AKmSR of deft 
•’iled stip. i order 


aojou rned to 2-5 


ticn adjourned to 3-l-7li--j3rieant'« J 


Pi 1 ed deft fadenburr 


amended answer 


cross 


uest to produce 


notice to taMi deposit ion A ro qi 


of deft. LadenPurc Thalmann & Co 


:f-rvt'fT the foi lowin 


urnnon: 




rented o n pag e 2 - 
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ClV. 16U2 CIVIL DOCKET 


Norman Rich,et «1 -v- NY Ltock Exchange,fit al 

FILINGS -FROCCCOINQ* 


BRIEANT,J. 


\ 3a 


AMOVN 

*«*>*▼■( 

IMOLUMI 

fVCTURN 


F eb. 7-714 Filed A.fcWER an d croes-cla im of deft. Alan C. Solomon ‘ f . 

Fab. H-71* Filed affdvt. of servic e by mall-re: answer ft ernes-claim 
Fe b. lb-7 1: Fil«d alAlvt, of service ol' answer ft cross-claims 

Fe b. 19-71 [Filed ANSWER of OefTTW sIo~c k ^chan^lnc^o c^s^n.Tf Je'fT Alar’ c7 
S olomon 

F eb. 20-7U Filed Affc^l R of de t. Ladenburp Thalmann ft Co. 77 cross^claim'of Alan cTiol^To 
Fe b. 25-714 Filed AiCWFR of deft. Sol Leit 

Fe b. 27-7U F iled order referringacUon for all p^e- t7al purpo seaTo )l77 7^ 77d^ Raty, 

_ _ a Magistrate of this Cour t—arid take^such other proceedings as he may diem 

_appro priate in order that the partie s will be prepared to proceed on 4- 

_ with their motion to determine whether this li tigation may be maintained as" ~ 

____ 5 class action—So or dered—Brie ant , J.-mailed notice. 

^ flr * I-/I 4 Filed affdvt. of service answer ft crossclaims 

— - —--il g. 01 of deft Alan " olomon to cross-claims of '±1) 

_ N» v . F.tock Sxch anpe. 

FiledA* SVFR of left Alan C 


• C 


Nil 



Mar 

Mar. 18-714 
Mar. 15-71 

v, a r.2^-7ii 

Mar. 26 - 7)4 
Ma r. 26-74 
Mar. 29-71* 


Apr. 

2 - 71 * 

Apr. 

T-Y 4 

Apr. 

" 2-74 

Apr. 

2-74 


—-.I ? 1 A . ‘ "i r to cr >nr-claim of Alai C, Solomon. LF 

Filed AfiSz/KR of deft, -tori Kubie to 2nd amend ed complaint 

Filed af dvt. of service by ruail of answer & cross-claim of deft. A. 60 I 0 non." 

^- -i- r - T '" !> ^r'.’IVt Ir nnnos i t -i nn m _ 

_ ■ r i a15 mp of cl 1 : r s action. _ 

filed deft ' s (I. aoenburg Thalmann f 0o.) notice to ta*e deposition of Mor-is Be: 

Hied affovt. of service of answer ft crossclaims uf the I.'Y Stock Fjcchange 

K iind A!li-.rn of (left. Arthur J. Levine to cross-claims of deft. ,\7 Stock -bechange 

1 ilnd pltl'lt 1 in* moiviiidun in »>ui'in»rt of r« quest fur rulinge. 

1 ili’d mmiDv/iMi’iit of dwfl.. **Y 1 took >chiinpi- J.n suniort of request for rulings 

Filed reply mumorenduin of di ft. Y Liock Kxchango in support of request for - rulii 

I'iled memorandum ft order re: rulings on the various questions cited in'Thj with 

memorandum cons t: into nr. order of this Court--No settlement is necessary- 
Magistrate Raby-m.n. 





























73 Civ. 4642 


73 Civ. 4 a 


Normal 4ich, ct al -v- IJY ; lock K. v .chnn*M', i-t al 


| Pare 3 nHTKAHT.J. 
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REPORT 

IMOLU 

RITU 

INT MX 

co in 9h 

MINT T** 
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y 1 j j c ^ * _ 

^15-74 

Filed Stlp and order adjourning motion for claaa action until 5-1-74.- 

BRIEANT,J. _ 




fe 

.17-74 

Filed stip and order of discontinuance^Xpar^lalli-PljLffl. Margullea,S_ 


- 2.» 



. 4 


Stock Exchange, Ladenburg, Thalnuinn & Cp^Arthur__Levine. S$?l 


- J 


Leit, Allen Solomon and Joel Kubie. BRIEANT,J. 



-, 24 - / 4 

Filed deft Exchange !s affdvt & notice of motion for summary 


_ L 

judgment. Ret. 5-3-74. . 

__j 

5 

r.24-74 

* iled deft Exchange's memo in support of motion for summary 


■ r 


judgment, & in opposition to motion for class action cert 

lfi- 

_n 


cation. 



6-74 

■’iled stip. &• order adjouminp pltffs* ^notion for class action detevminat: 

on and 

* QfHB 


defts* motion for summary judgment to £-10-74—Brieant.J. 


_ I 

y 8-74 

Filed pltffs affdvt in opposition to motion for summary judgj 

lent. 

1 

y 8-74 

r iled pltffs memo of law in opposition to motion for summ. ji 

dgt. 

I 

y 8-74 

Filed deft (Ladenburg Thalmann) affdvt in opposition to moti 

on _ 



for class action. 



y 8-74 

Filed deft (Ladenburg ' s ) memo of law. 



y 9-74 

Filed pltffs affdvt in support of motion for class action 




determination. 



y 9-74 

Filed pltffs reply memo of law in support of motion for class 




action determiniation. 



y 21-74 

Filed defts. supplemental memo. ---- 
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»v 21-74 
iy 30-74 

r.i i n.77 

Filed defts, reply memo In support of motion for summary- judgment. - 

Filed pltffs supplemental memo of law. 



ij : t • I r o • I oi r.roccedings, dated /ypy 



Llv 23-74 Filed Memorandum & Order. For the reason set forth in the me 

no ran 

lum _ 

g.7-74 

J _summary judgment is granted ^ JSL.Lh£ .comp It is dismissed—a 

j_ defts. The motion to declare a class act Lon is denled_£ 

Settle a final Judgment on notice . BRIEANT,J. m3 

n to. 

moo 

!n_ 

ill_ 

I La_- 

£ 

Filed final ludgment & Order that pltffs motion to maintain 

dlass 

action 


is dismissed. Defts N.Y. Stock Exchange & Ladenburg Tha 

1 mann 

's 

motion for summary ludgment is granted with respect to a 

1.1 de 

f ts. 

Second amended complt is dismissed as to all defts & Jud 

gjnent 

entere< 

in favor of all defts & against the pltffs . STEWART 

]j. 

4 - 


Judgment Entered, 8-7-74 . Clerk. m / n 
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__ , . 
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Aug 29-7l» Filed PltffA' Notice of Appeal to JSCA from the final JuldgmenlTfiled fl-7-7h 
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Milbank, Tweed, Hadley & McCoy one flhase Man. Pla*a, NYlc--j—«J_j. 


)-- 


Rosenman Colin Kaye Petscheck Freund & Bnilj SIS liadisofi AyejjNY 
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Oct. 3-74 Filed notice that o riginal record on appeal hats been certified & 

! transmitted to the USCA. 
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SFCOND AMENDED COMPLAINT (Filed December 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

NORMAN RICH, SHELDON SCIIIFF and HOWARD X 
SCHIFF, as trustees of the West Side 
Corp. Profit Sharing Plan, SIMON MARCULIES 
LOUIS MARCULIES , MARILYN MARG’JLIES CHARLES 
SHURPIN, and LILLIAN SHURPIN, on behalf of 
themselves and all others similarly 
situated, 


13. 1973) 


6a 


Plaintiffs, 


-agamst- 


j NEW YORK STOCK EXCHANGE ~ LADEN3URG' 
THALMANN & CO. , ARTHUR LEVINS, SOL 
! LEIT, ALLEN SOLOMON and JOEL KU3IE 
I 

I 

Defendants. 


73 civ. 

! C.L. B. 

/ 

SECOND AMENDED 
COMPLAINT 

Class Action 

Plaintiffs demand 
trial by jury 


■X 


Plaintiffs, by their attorneys, JULIEN BLITZ & 
SCHuESINGER, P.C., complaining of the defendants, upon infcrmcti 
and uenaf, allege as follows: 

JURISDICTION AND VENUE 

1. Plaintiff-trustees are trustees of the West 

Side Corp., a corporation duly formed and existing under and by 

i 

virtue of the laws of the State of Nev York. The Profit Sharing 

Plan is a plan organized by the said corporation for the benefit 
of its employees. 

2. At all times hereinafter mentioned, plaintiff 
SIMON MARCULIES maintained a brokerage account for securities 
with Weis Securities, Inc. (WEIS). 

3. At all times hereinafter mentioned, plaintiff 
LOLLS MARCULIES maintained n brokerage account for securities 
with WEIS. 


i 

i 

I 








4 * At all times nereimfr.r 

r-“ ::: r m -~“ 

,1 With rats. Cor s ««Uie» 

li ^‘ a H times hereinafter . 

~ «™P» Stained a broRera ^ 

j rats. 8 aCC ° UnC f ° r securities „i, 

lj 

I 6. At all times hereinaf 

— SHURPIN maintained a broRer ^ 

with rats. * "° Unt for 


'J cor . The dafend<lnC ' ™ *»* STOCK EXCHANGE is a 

Poration d uly organized ana existing under ana b • 

«*» ^ of the State of New York . 

j 8. The defendant, LADENBURG, THALMANN & CO., i s 

I partnershio engac=»d in hi, * 

° d °' _a ln the secun>ioe u 

|! ... , , -cur.ties business with its princi 

J P“ proce Or business in Lhe Cta 
| * in *-««* aLate or Wew York. 

j LEmE „ 9 ' ^ 311 timeS ^^^-r mentioned, ARTHUR 

j ^ *" thS Chai “ a " of the Boara of rats. 

aU til " eS here inafter mentionea. SOL LEIT 
was the President of WEIS. . ; 

il C a U times hereinafter mentionea aLL^N 

If S0U!! *» ” aa the Treasurer of rats ' 

i; * 

'■ At aU tl: ” eS h ereinafter mentionea. JOEL KU3IE 

was che Controller of rats. 

use 73 JUrlSdlCti0a 0f «“■ Court is basea upon 13 j 

. -S.C. 73aa, ana the rules of pendent jurisdiction. ! 

Di „ Crl c c “• VenUe 13 Pr " Parly f the United States' 

I, ' " thC *-« —- of New vorh since the ! 







defendants have cn°'r principal pi ness 


Oj. OL,-»i.U:S3 Wi'.Cljn tdc 


Southern District.of Maw York. 

CLASS ACT10M ALLEGATIONS 


13. This 


action is oiroup; as a class act! 


pursuant to Rule 23(b) of the Federal Rules of Civil-Procedure 

/ ' 

1). Plaintiffs are bringing this action on the - - 

I 

o-vn ben a It and on behalf j£ all other persons similarly situated * 

I 

..ho ary and were customers of WEIS during April and May of 1973. = 

i ' 

1 ^ ■ Upon information ana ?, there ware 

I 

approximately 3 5,000 such persons who were customers or liZIS 

. . u „ • 1 
during the uroresaid oeriod. ! 


Lvl . Ills ine’IUDtii. 5 Ui. Ul^ 1 : Lcibh cur Iiu;iciuwj L.n*.i». 

it is impractical to bring them all in front of this Court. 

There are basic coirmon questions of law and fact involved herein 
with respect to all members of the class which questions predomi¬ 
nate. The common questions of law and fact all arise out of the 
aces complained of. The claims alleged by the plaintiffs arc, if 
substantiated, aoolicable to every member of the class. The 

I 

claims of the olaintiffs are typical of the class, and the 

I 

pininciffs will fairly and adequately represent the interests of j 
the class. If separate cases are started by each of the indivi- ^ 
dual customers of WEIS, there is a possibility of conflicting 

• 

t 

I 

‘ud —.-nts being issued by various courts. This class action is 


iuoerior to 


all other available methods for the fair nr.d eff ic ; 


n ; cd ’ uctic at ion ot tne concrjvarsy 


19. Plaintiffs have been gravely injured and da- 
j rived of their property as a result of the da cardants' actions 
u* ira*/ n an interest in the success oc this 1. ^ i potion and will 


i 


t 







; fairly and adequately protect the intent, of the dais as a 


whole. 


jl ■ ?0 ‘ ThlS action is not being brought ns a class | 

| action so as to coUusively confer jurisdiction upon the Court ‘ 
I which it otherwise would not have. 

I 

! AS AND FOR A FIRST C AUSE OF ACTTnN 

j| 21 ' AC 311 tinles hereinafter mentioned, WEIS was 

j, a Mew York Corporation engagedin the securities business. 

I ' 

' 22. At all times hereinafter mentioned, the defen- 

i d3nC NE ” Y0RX ST<5C:< «»■« a.national security exchange 
■ registered with the SEC pursuant to 15 U.S.C. 78f 

: 23 ‘ At aU tiraes hereinafter mentioned, WEIS was 

i 3 raemb2r ° f Che defenda "h NEW YORK STOCK EXCHANGE and subject 
to the rules and regula-im c of the NEW YORK STOCK EXCHANGE as 
required by the Securities Exchange Commission, and 15 U.S.C. 78fJ 

n t 


24. At al 


hereinafter mentioned 


TH. LMA t rN & CO., was a member of the defendant NEW YORK STOCK 

EXCHANGE, and subject to the rules and regulations of the NEW 

YORK STOCK EXCHANGE as required by the Securities Exchange 
Commission, and 15 U.S.C. 73f. ; 

25. Pursuant to 15 U.S.C. 73f the defendant 

NE-7 YORK STOCK EXCHANGE undertook to discipline and police the ! 

conduct of its members in accordance with just and equitable ! 

principles of trade. 

26. At all times hereinafter mentioned, during 
April and May, 1073, plaintiffs NORMAN RICH, SHELDON SC1IIFF and 
HOWARD SCHIFP, as trustees of the West Side Coro. Profit sharing ! 



Plan fully oai- 2 j-* all the securities it had purcea^-i from 

IvEIS and had allowed the said securities to regain in the posses¬ 
sion of WETS as custodian of the sniu securities. 

27. At all times hereinafter mencioned, plaintiffs 
NORMAN RICH, SHELDON SCHIFF and HOWARD SCHIFF, as trustees of 
the West Side Corp. Profit Sharing Plan allowed their securities 
to remain in the possession of WEIS in reliance upon the fact 
that WEIS was a member of the NEW YORK STOCK EXCHANGE and its J 
activities would be properly policed by the NEW YORK STOCK 


EXCHANGE. 


28. At all times hereinafter mentioned, during 


April and May, 1973, plaintiffs SIMON MARGULIE3, LOUIS MARCULIES, 
MARILYN MARCULIES, CHARLES SKUEPTN *~d 7.ILLI-N fTAHPTN ~?.rnt3ined 
margin accounts with WEIS. 

' . . . - - • 1 

23 . Tno<- Liic iusu u^uc au ai icnjute j 

upon the fact that WEIS was a member of the defendant NcW YoRK 
STOCK EXCHANGE and as such was subject to all the rules and regu-j 

I 

lations of the EXCHANGE and was being adequately and properly 

i 

policed by the defendant NEW YORK STOCK EXCHANGE.. 

30. That in or about April and Mty, 1973, the defe 

dant NEW YORK STOCK EXCHANGE, LADEN3URG THALMANN cc CO. , and the j 

individual defendants had knowledge that WEIS was in violation 

requirements 

of the net capital/and was in financial difficulty. 

31. That the defendant NEW YORK STOCK EXCHANGE, 

j 

LADEN3URG THALMANN & CO., and the individual defendants conspired 
' and made use of the knowledge as set out above which was obtained 

i 

1 in their fiduciary caoacity and as a National Exchange, registers 







I L 
• I 


—^ 15 Tf ' S - C * 7af . ^ nor *- f y c-rt.ln or* n Wnd r.u^aJr^ 

°r WEIS of that company's difficult financial' position, and of ij 
imminent dissolution and advised and aided those privileged customer: 

i 

to transfer their accounts to various other brokerage firms, in¬ 
cluding the firm of the defendant LADENBURC THALMANN & CO., -- 
all of which were to the detriment of the plaintiffs and all 
others similarly situated. > • 

321 That the aforesaid act on the part of the 
defendant NEW YORK STOCK EXCHANGE, violated the provisions of 
the Securities Exchange Act of 1934 and the various rules and 

regulations promulgated by the Securities and Exchange Commission! 

1 

pursuant, to that Act. In particular the defendant NEW YORK STOCK j 
EXCHANGE violated section 15 U.S.C. 78f; and 15 U.3.C. 78j . 

AS AMD FOR A SECOND CAUSE OF ACTION 

33. Plaintiffs repeat and reiterate paragraphs 
1 through 32 inclusive, of the complaint with the same 

force and effect as if fully set forth at length herein. 

34. That the defendant MEW YORK STOCK EXCHANGE 
had knowledge of all the aforesaid facts when it advised certain 
privileged customers of WEIS of that company's financial diffi¬ 
culties and aided those privileged customers to remove their 
accounts, especially margin accounts, from WEIS tr various 
other brokerage firms. That the said transfers were made on 
the basis or inside information" obtained by the STOCK EXCHANGE 
and with the knowledge and/or collusion of LAD EM'S UR G THALMAN S 


CO., and c? the individual defendants. 





L. i 1 VT 


i Securities Exchange Act of 1934 Tn n9 *• , 

. o CC or iyJ4. In particular 15 U.S.C. 78.},I 

» M J r». i i _ ' 
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and Pule 10b-5 pronulgatad thereunder end violated various other 
j rules anu regulations which were promulgated by the Securities 
jl and Exchange Commission. 


i 1 

|l 


I 


AS AND FOR A THIRD CAUSE OF ACTTOM 
j: 36. Plaintiffs repeat and reiterate paragraphs 

j! ”1" through "35" inclusive, of the complaint with the same force 
jj and effect as if full X sec forth at length herein. 

37. That the defendant LADZN3URG THALMANN & CO.. 

. had knowledge of all a • , c 

the aforesaid facts when it aided in the 

transfer of and accepted the accomt-~ of 
j v ne accounts oi those persons who were 

j their tippees" and "ti-iDee*," of a x- , 

lrPees of the defendant NZW YORK STOCK 

1 EXCHANGE and the individual defendants and that the defendant 

j MM * CO., knowingly participated and joined in 

the aforesaid violations of their own and the defendant 
NEW YORK STOCK EXCHANGE'S fiduciary obligations. 

38. That by acting as aforesaid, LADENSUP.G 

THALMANN a CO., violated the provisions of the Securities Exchange; 

19.4, and the various rules and regulations promulgated 

j| by the Sec ' Jri;les Exchange Commission pursuant to that Act. 
jj and in particular 15 U.S.C. 78j. 

i • 

jj AS. and fo k_a fourth cause of acttom 

'! 39 * Plaintiff s repeat and raitenge paragraphs 

through -3 inclusive, of the complaint with the same force | 


j end erfect as if fully set forth at length herein. 


AO. That pursuant to 15 U.S.C. 73f, the def n- 


|j dant NEW YORK STOCK EXCHANGE filed a re-istr-t inn . . 

|j cgistration statement with I 












the Securities and ^change Commission, in whi.cn it contracted/ 3 * 
among ocher things, to discipline the conduct of its members. 

Al. That the plaintiffs and all others similarly 
|| situatBd the intended beneficiaries of that contract, 

jj * 2, That h y acting as aforesaid the defendant 

| NEW Y0RK ST0CK EXCHANGE breached the aforesaid contract by actino 
j as set out above to the detriment of the plaintiffs. 

11 j 

I, ‘ AS AND FOR A FIFTH CAUSE OF ACTTOM 

jj ! ./ ' ~ — 

I - - Zf3 * Plaintirfs repeat and reiterate paragraphs 

| "1" through "42” inclusive, of the complaint with the same force 

! and effect as fully set forth at length herein. 

AA. That pursuant to 15 U.S.C. 7Sf, the defendant 
jj NEW YORK STOCK EXCHANGE "led a registration statar.ent with the 

I 

j Securities and Exchange Commission, in which it contracted. 


-.- -o-, to dietirlir.r the aardu-*- 


-..V- . . .i 


represented to the public at large that it would adequately ! 

and properly discipline and police its members. 

A5. That the plaintiffs had maintained their 
accounts with WEIS in reliance upon the fact that WEIS was a mem¬ 
ber of the defendant NEW YCR X STOCK EXCHANGE and thus would have ! 
its activities adequately and properly policed by the STOCK 
EXCHANGE. 

A6. That upon registering with the Securities and' 
£.xcnange Commission the defendant NEW YOTK STOCK EXCHANGE had | 









^ J f . 

-the plaint:* cc ~ ->-.- 

-— --~.ilr.rly situated to = c 

rely. 
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r 
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47. That instead or carrying out its duties as 

»et forth in its registration fonts, filed with the Securities 

and Exchange Cocntission, the defendant NEW YORK STOCK EXCHANGE 

failed to adequately police .WEIS although it had Knowledge that 

WEIS was in violation of various sections of the Securities • 

Exchange Act of o nd the rules and regulations of the Securi 

f-s and Exchange Cohesion prooulgated thereunder and, instead 
derendant NEW Y 0RK STOCK EXCHANGE _ ltMlf> viDlated ^ 

duty for the benefit of itself and its "tippees". 

48. That the defendant NEW YORK STO(™ EXCHANGE 

had knowledge that by acting as •• > 

8 25 afor esaia the plaintiffs and 

others similarly situated would be injured. 

E> re " Sor ‘ of ^e foregoing, the plaintiffs 
and all other customers of WEIS similarly situated were damaged 

- that they were unable to receive the full value of the securi. . 

ties which they had deposited with WETS- a a v 

wicn WEIS; and by reason of the 

^act that WEIS was nut* -infn • 

■ P into receivership, the plain’tiffs had 

certain securities sold out for the, by the receiver at price, , 
»Hich the Plaintiffs would not have sold had they withdrawn their I 
accounts fro, WEIS before WEIS was put Into receivership and ‘ 

that the plaintiffs were unabie to obtain their securities and 
trade in the, and were otherwise damaged. 

WHEREFORE d 1ainri j 

, Plamtn.. donand judgment against the 

defendants as follows: 


f 







a. that the plaintiffs recover all damages which 
they have suffered due to the aforesaid acts on the part of the 
defendants. 

| b. that the defendants and their "tippees" be 

j ordered to pay over to the plaintiffs all monies w^ieh they 
have profited by reason of their Illegal transactions. 

c. that -he plaintiffs have such other and further 

I relief 25 ny be jUSt and together with attorneys' fees' 

accountants' fees, and the cost-*; a • i 

0SCS and diSDurseiaents of this action. 

JULIEN BLITZ 6 SCHLESINGER P c 
Attorneys for the Plaintiffs 
Ofrice and P.o. Ad dress 
2 Lafayette Street 
New York, New York 

| (212) 962-8020 


Ua, ,r 0 frr hXx 
""STUART A, SCHL23INGZE. 


T I 

i 
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ANSWER AND CROSS-CLAIMS OF NEW YORK STOCK EXCHANGE INC 
UNITED STATES DISTRICT COURT (FMed December 26/1973) 

SOUTHERN DISTRICT OF HEW YORK 


16a 


NORMAN RICH, et al., 

Plaintiffs, 
-against- 

NEW YORK STOCK EXCHANGE, et al., 

Defendants. 


73 Civ. 4642 (C.L.B.) 

ANSWER AMD CROSS¬ 
CLAIMS OF NEW YORK 
STOCK EXCHANGE, INC. 


Defendant New York Stock Exchange, Inc. (the "Exchange") 
by its attorneys, Milbank, Tweed, Hadley & McCloy, for answer to 
the second amended complaint: 

!• Denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation contained 
in paragraphs 1, 2, 3, 4, 5 and 6. 

2. Denies each and every allegation contained in 
paragraph 8, except admits that defendant Ladenberg, Thalmann & 
Co., Inc. ("Ladenberg") is a corporation engaged in the securities 
business with its principal place of business in New York, New 
York. 

3. Denies each and every allegation contained in 
paragraphs 9, 10 and 11, except admits that at all times mentioned 
in the second amended complaint, until removal on or about May 10, 
1973, Arthur J. Levine was chairman of the board of directors of 
Weis Securities Inc. ("Weis"), Sol Leit was president of Weis, 

and Alan Solomon was treasurer of Weis. 

4. Denies each and every allegation contained in 
paragraph 12, except admits that Joel Kubie was controller of 
Weis until approximately March, 1973. 











s. Denies each and every allegation contained in 17a 
paragraph 13. except admits that jurisdiction is alleged to be 
based upon section 27 of the Securities Exchange Act of 1934 
15 U.S.C. 5 78aa, and the rules of pendent jurisdiction. 

I 6 ' DenieS GaCh and evcr y allegation contained in 

| paragraphs IS. IS, 17. IS. 19 and 20. except admits that plaintif* 
purportedly bring this action as a class suit on behalf of 
themselves and of all other persons who were customers of Weis 

during April and Hay. 1973, and that there are approximately 
35,000 such persons. 

7. Denies each ar.u every allegation contained in 

paragraphs 23 and 24, except admits that Weis and Eadenberg 

were at all times mentioned in the second amended complaint 

member organizations of the Exchange subject to its rules and 
regulations. 

8. Denies each and every allegation contained in 
paragraph 25. except admits that pursuant to Section 6 of the 
Securities Exchange Act of 1934. 15 U.S.C. S 78f, the Exchange 
as registered as a national securities exchange, and refers to 
said statute for an accurate description of the Exchange's 
obligations thereunder. 

9. Denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation contained 

| in P ar agraph:> 26, 27, 28 and 29. 

10. Denies each and every allegation contained in 
paragraphs 30. 31. 32. 34, 35. 37, 38. 40. 41, 42 and 44. 

11. Denies knowledge or information sufficient to form 

a belief as to the truth of each and every allegation contained 
in paragraph 45. 

12. Denies each and every allegation contained in 
paragraphs 46, 47, 48 and 49. 







FIRST CROSS-CLAIM AGAINST ' 0a 

DEFENDANTS ARTHUR J. LEVINE, 

SOL LEIT, ALAN SOLOMON AND 
JOEL KUBIE 

13. At all times hereinafter mentioned, defendants 
Arthur J. Levine, Sol Leit, Alan Solomon and Joel Kubie were 
officers or directors of Weis. 

14. On information and belief, commencing on or about 
April, 1971, defendants Levine, Leit, Solomon and Kubie engaged 
in a practice of falsely and fraudulently concealing expense 
items on the books and records of Weis. In statements filed 
with the Exchange and examinations and audits of Weis, said 
defendants falsely and fraudulently stated and represented to 
the Exchange that its net capital position complied with 
applicable requirements. 

15. The representations so made by said defendants were 
false, and, in truth, the facts were that the capital position 

of Weis was understated and Weis was in violation of all 

applicable requirements in respect thereto. 

& 

16. When the representations and statements were so 
made, they were known by said defendants to be false and were 
made by them with intent to deceive and defraud the Exchange and 
to prevent it from taking corrective or disciplinary action 
against Weis and said defendants. 

17. The Exchange, at the time said representations and 
statements were made, did not and reasonably could not know the 
truth regarding them, but believed that the representations and 
statements were true and relied upon them and was thereby 
prevented from taking corrective or disciplinary action against 
Weis and said defendants. 









18. Any injuries sustained by the plaintiffs as alleged' 

“ th ° SGCOnd amendCd com Plaint were solely caused by the false 
and fraudulent conduct and representations of said defendants. 

SECOND CROSS-CLAIMS AGAINST 
DEFENDANTS ARTHUR J. LEVINE 
SOL LEIT, ALAN SOLOMON AND 
JOEL KUBIE 

19. Defendants Levine, Leit, Solomon and Kubie, as 
officers and directors of Weis, a member of the Exchange, 
contracted with the Exchange, in consideration of membership by 

jWeis on the Exchange and approval by the Exchange of said 
I defendants as officers and/or employers of Weis, to comply, among 
other things, with its Constitution and its rules and regulations 
and with the rules and regulations of the Securities and 
Exchange Commission. 

20. said defendants have failed and neglected to perform 
the conditions of the said contract in that they have made 
material misstatements to the Exchange and failed to immediately 
notify the Exchange when the net capital requirements of Weis 

did not equal or exceed the minimum required. 

21. Any injuries sustained by the plaintiffs as alleged 
in the second amended complaint were solely caused by the 
wrongful breach of said contract by said defendants. 

WHEREFORE, the Exchange demands (a) judgment dismissing 
the second amended complaint, with costs and disbursements, 

(b) judgment that if there is any liability to the plaintiffs, 
the defendants Levine, Leit, Solomon and Kubie are solely liable 
to the plaintiffs, and (c) in the event the plaintiffs obtain 
judgment against the Exchange that defendants Levine, Leit, 








Solomon and Kuhic l>c held primarily liable, and that the n>:- 
chanoe have iuderent over and ooninst said defendants. 

DatocI: Dow York, Dew York 
Dccorhcr 24, 1973 


MILD AUK, TV-LED, HADLEY & McCLOY 


Ey x h - v- ... " 

(A Mcirhe’r of the Firn) 

1 Chase Manhattan Tlaza 
New v 0 rk, New York 10005 
Attorneys for Defendant- 
cross- c la irant 

New York Stock Exchance, Inc 









DEFENDANT LADENBURG'S AMENDED ANSWER AND CROSS-CLAIMS 21a 

UNITED STATES DISTRICT COURT (Filed January 25, 1974) 
SOUTHERN DISTRICT OF NEW YORK 1 * 3 


NORMAN RICH, et al.. 

Plaintiffs, 

-against- 

NEW YORK STOCK EXCHANGE, et al.. 

Defendants. 


73 Civil 4642 
(C.L.B.) 


AMENDED ANSWER AND 
CROSS-CLAIMS OF 
DEFENDANT LADENBURG 
THALMANN & CO. INC. 


Defendant Ladenburg Thalmann & Co. Inc. ("Ladenburg") 
(sued herein as Ladenburg Thalmann & Co.) by its attorneys, 
Rosenman Colin Kaye Petschek Freund & Emil, for its amended 
answer and cross-claims to the second amended complaint ("the 
complaint") herein (it appearing that only the so-called 
third cause of action therein Is alleged against defendant 
Ladenburg), alleges as follows: 

1. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 


| contained in paragraphs 1,2,3,4,5,6,7,13,17,20,25,26,27,28, 
29,^0,41,42,44,45,46,47,48 and 49 of the complaint. 

I 

i 

| 2. Denies each *nd every allegation contained in 

ji paragraph 8 of the complaint, except admits that defendant 
Ladenburg is a corporation engaged in the securities 
business with its principal place of business in the State 
of New York. 

I 

i 

3. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraphs 9, 10, 11 and 12 of the complaint. 
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jj except admits that one or more of the d r endants Arthur 

j Levine, Sol Leit, Allen Solomon and Joel Kubie, were at 

, various times officers or directors of Weis Securities Inc. 

| ("Weis"). 

4. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph l4 of the complaint, except admits 
that defendants Ladenburg and New York Stock Exchange 

( Exchange") have their principal places of business within 
the Southern District of New York. 

5. Denies each and every allegaticn contained in 
paragraphs 15 and 16 of the complaint, except admits that 
plaintiffs purport to bring this action as a class action 

; on their own behalf and on behalf of others. 

6. Denies each and every allegation contained in 
paragraphs 18,19,31,32,34,35,37 and 38 of the complaint. 

7. Denies knowledge or information sufficient■to 

I 

; form a belief as to the truth of each and every a negation 

; contained In paragraph 21 of the complaint, except admits 
that Weis was engaged in the securities business. 

8. Denies each and every allegation contained in 
paragraphs 23 and 24 of the complaint, except admits that 

i 

, Weis and defendant Ladenburg were members of defendant 

: Exchange and subject to the rules and regulations thereof. 


- 2 - 




9. Denies each and every allegation contained In 


paragraph 30 of the complaint, except denies knowledge or 


information sufficient to form a belief as to the truth of 


said allegations insofar as they relate to defendants other 


than defendant Ladenburg. 


10. Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations contained 


in paragraphs 40, 4l and 42 of the complaint. 


i 

! 11. Denies, denies knowledge or information, and 

admits the allegations of paragraphs 33, 36 , 39 and 43 of 


the complaint to the same extent as it has denied, denied 


knowledge or information, and admitted said allegations 


hereinabove. 


FOR A DEFENSE 


12. The complaint fails to state a claim against 
defendant Ladenburg upon which relief can be granted. 


FOR A FIRST CROSS-CLAIM 
AGAINST DEFENDANTS LEVINE 
LEIT, SOLOMON AND KUBIE 


13. If, as alleged in the complaint herein, accounts 


of Weis were transferred from it to defendant Ladenburg at 


a time when Weis was in financial difficulty and/or was 


not In compliance with applicable net capital requirements, 


it was the result of the matters set forth below: 




I 
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(a) Commencing in or about April 1971, defendants 
Levine, Leit, Solomon and Kubie (who were at all 
pertinent times officers and directors of Weis and 
who are hereinafter collectively referred to as the 
"Weis defendants"), or one or more of them, and one 
or more other persons, knowingly and wilfully engaged 
or participated in or aided and abetted a plan, scheme 
or conspiracy to, and did, falsify the books, records 
and financial statements of Weis. 

(b) Among the acts and omissions committed by the 
Weis defendants, or one or more of them, in furtherance 
of said plan, scheme or conspiracy (the full extent 

of such acts and omissions being presently unknown 
to defendant Ladenburg) were the concealment of items 
of expense and the overstatement of items of income 

in said books, records and financial statements. 

(c) As part of said plan, scheme or conspiracy, the 

Weis defendants, or one or more of them, knowingly, 
wilfully, and in order to induce defendant Ladenburg to 
accept the transfer to it of accounts of Weis, gave or 
caused to be given to defendant Ladenburg financial 
statements and records, and made or caused to be made 
to defendant Ladenburg statements, all of which 
contained (unknown to defendant Ladenburg) false and 
misleading representations and omitted to state 
material facts necessary to make them not false and 
mi Ulead l rig, and all of which falsely and fraudulently 
represented (unknown to defendant Ladenburg) that the 
net capital position of Weis complied with applicable 
net capital requirements and that Weis was not in 
financial difficulty. 











(d) By reason of said false and fraudulent 25a ! 

: representations, upon which defendant Ladenburg | 

| relied, and the false and fraudulent nature of which 
' Was unknown to defendant Ladenburg, defendant ! 

Ladenburg was induced to and did accept the transfer 

! 

j to It of certain accounts of Weis. i 

! , ! 

14. If plaintiffs recover Judgment herein against 

j dcfendant Ladenburg by reason of any acts, transactions or ' 
!' ° mlSSions alle ged in the complaint, or by reason of any # 
j| a ' cts * transactions or omissions committed by the Weis 
f defendants > or one or more of them, pursuant to or in j 

jj fUrtherance of said plan, scheme or conspiracy, such 
|{ Jud S ment w111 Lave been brought about and caused wholly 
or primarily by the acts, transactions or omissions of the 
j Weis defendants, or one or more of them, and not by, or only 
, secondarily by, any acts, transactions or omissions of 

t! i 

j defendant Ladenburg. 

! j 

15. By reason of the foregoing, defendant Ladenburg 
i ! iS entltle d to Indemnification or contribution from the 
;; Weis defendants, or from one or more of them, for all or 

j, part of an ^ Judgment herein recovered against defendant 
J■Ladenburg. 

j 

jj 16. By reason of the foregoing, defendant Ladenburg 
^jhas incurred and will continue to incur damages, including 

ji legal expenses in connection with this action, in amounts 
('presently unknown. I 





FOR A SECOND CROSS-CLAIM 
AGAINST DEFENDANT EXCHANCE 
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17. If, as alleged in the complaint herein, accounts 


!; of Weis were transferred from It to defendant Ladenburg at 
a time when Weis was in financial difficulty and/or not 


in compliance with applicable net capital requirements, and 
if defendant Exchange knew of said financial difficulty and 
|| non-compliance, and if plaintiffs recover judgment herein 


i 0'^3-in.st defendant Ladenburg by reason of any acts 

ij i 

j( transactions or omissions alleged in the complaint herein, 
j such judgment will have been brought about and caused 
ji wh °Hy or primarily by the acts, transactions and omissions 


j of defendant Exchange and not by any acts, transactions or 
omissions of defendant Ladenburg. 

18. By reason of the foregoing, defendant Ladenburg 
is entitled to indemnification or contribution from 


|l defendant Exchange, for all or part of any Judgmenc herein 

i 1 

;! recovered against defendant Ladenburg. 

|! 

!i 

19* By reason of the foregoing, Ladenburg has 
‘. incurred and will continue to incur damages, including 
!j le S al expenses in connection with this action in amounts 
, presently unknown. 

FOR A THIRD CROSS-CLAIM 
AGAINST ALL DEFENDANTS 
OTHER THAN DEFENDANT 

LADENBURG __ 

20. If plaintiffs recover judgment herein against 
j! defendant Ladenburg by reason of any of the acts, trans- 
j actions or omissions alleged in the complaint, such judgment 
|j will have been brought about and caused wholly or primarily 







by the acts, transactions and omissions of the defendant! 

jl na “ ed hereta > °tber than defendant Ladenburg, or one or 

|j m ° re ° f thGra * and n ot by any acts, transactions 
l! of defendant Ladenburg. 


or omissions 


By reason of the foregoing, Ladenburg is entitled 
11 t0 lndemnif ication or contribution from said other 


defendants, or from one 


or more of them, for all or part 


ij of any Judgment herein recovered against Ladenburg, under 

j| the Securltie s Exchange Act of 1934 (15 U.S.C. 78a et seq.T 
03 otherwise. 

WHEREFORE, defendant Ladenburg demands judgment as 
follows: 

A. Dismissing the complaint and this action as to 
defendant Ladenburg) 

B. Awarding to defendant Ladenburg indemnification 

!i or contribution against each of the other defendants herein 

i 1 

j; in such amounts as may be proper, pursuant to the cross- 
| claims alleged herein, together with its damages, including 
: legal expenses; 

!! 

C. Awarding to defendant Ladenburg interest as 

j allowed by law and the costs and disbursements of this 

t! 

It 

action) and 


Granting to defendant Ladenburg such other relief 


j! as is just and proper. 


ROSENMAN COLIN KAYE PETSCHEK 
FREUND & EMIL 


By „ _ . _ v __ t 

A Momb 1 - r oT ' Uu: )•’ i rm 
Attorneys for Uefendant 
Ladenburg Thalmann k Co. Inc. 
575 Madison Avenue 
New York., New York 10022 


I 






DEFENDANT EXCHANGE'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 
UNITED STATES DISTRICT COURT (Filed April 24, 1974) 

SOUTHERN DISTRICT OF NEW YORK 


NORMAN RICH, et al.. 


Plaintiffs, 


-against- 


NEW YORK STOCK EXCHANGE, et al., 


Defendants 


73 Civ. 4642 C.L.B. 

DEFENDANT EXCHANGE'S 
NOTICE OF MOTION FOR 
SUMMARY JUDGMENT 


SIRS: 


PLEASE TAKE NOTICE that upon the annexed affidavits of 
Russell E. Brooks, sworn to April 23, 1974 and of James W. 

Giddens, sworn to April 23, 1974, and all pleadings and prior 
proceedings herein, the undersigned will move this Court at 
Room 1505, U.S. Courthouse, Foley Square, New York, N.Y. on 
May 3, 1974 at 9:30 A.M. or as soon thereafter as counsel can be 
heard, for an order, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, granting summary judgment in favor of the 
Exchange and against plaintiffs on the ground that there are 
no genuine issues of material fact that plaintiffs have no 
provable damages, and for such other relief as may be proper. 

PLEASE TAKE FURTHER NOTICE that any answering affidavits 
and memoranda must be served at least three dayr before the 
return day of this motion. 


Dated: New York, N.Y. 

April 23, 1974 


Yours, etc. 

MILBANK, TWEED, HADLEY & McCLOY 


\j A Member of the Firm 
1 Chase Manhattan Plaza 
New York, N.Y. 10005 
Attorneys for defendant 
New York Stock Exchange, Inc. 










29a 


TO: 

JULIEN BLITZ & SCHLESINGER, P.C. 

2 Lafeyette Street 
New York, N.Y. 10007 
Attorneys for plaintiffs 

ROSENMAN COLIN KAYE PETSCHECK FREUND & EMIL 
575 Madison Avenue 
New York, N.Y. 10022 
Attorneys for defendant 
Ladenburg Thalmann & Co. Inc. 

FINLEY, KUMBLE, HEINE, UNDERBERG & GRUTMAN 
477 Madison Avenue 
New York, N.Y. 10022 
Attorneys for defendant 
Joel Kubie 

LEE FELTMAN, ESQ. 

295 Madison Avenue 
New York, N.Y. 

Attorney for defendant 
So 1 Le i t 

NICKERSON, KRAMER, LOWENSTEIN, KAMIN & SOLL 
919 Third Avenue 
New York, N.Y. 

Attorneys for defendant 
Alan C. Solomon 

GEIST, NETTER & MARKS 
276 Fifth Avenue 
New York, N.Y. 10001 
Attorneys for defendant 
Arthur J. Levine 


i 









AFFIDAVIT OF RUSSELL E. 3R00KS IN SUPPORT OF MOTION 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


NORMAN RICH, et al.. 


Plaintiffs, 


-against- 


NEW YORK STOCK EXCHANGE, et al., 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


: ss. 


73 Civ. 4642 C.L.B. 

AFFIDAVIT IN SUPPORT 
OF MOTION FOR SUMMARY 
JUDGMENT AND IN OPPOSITION 
TO CLASS ACTION MOTION 


RUSSELL E. BROOKS, being duly sworn, says: 

1. I am a member of the firm of Milbank, Tweed, Hadley 
‘ McCloy, attorneys for New York Stock Exchange, Inc. (the 

"Exchange"). I am familiar with all pleadings and prior pro- 
ceedings in this action. 

2. This affidavit-is submitted in support of the Ex¬ 
change’s motion for summary judgment under Rule 56 of the Federal 
Rules of Civil Procedure on the ground that the plaintiffs have 
no provable damages and in opposition to the plaintiffs' motion 

for class action certification under Rule 23 of the Federal Rules 
of Civil Procedure. 

3. Plaintiffs’ amended their complaint once as a matter 
Of right and a second time by order of the Court dated December 7, 
1973 entered pursuant to a motion by the Exchange for a more 
definite abatement. The second amended complaint, a copy of 
which is annexed as Exhibit A, is purportedly brought as a class 
action on behalf of 35,000 customers of Weis Securities Inc. 
(’’Weis") similarly situated and seeks recovery of damlges 

based upon alleged violations of the Securities Exchange Act of 












£ 


1934 and for common law fraud and broach of contract. Named 3,3 
as defendants are the Exchange, Ladenburg Thalmann c. Co. Inc. 

( Ladenburg") and several officers and directors of Weis. The 
second amended complaint was brought by six plaintiffs. However, 
by stipulation and order dated April 16 , 1974, plaintiffs Simon 
Margulies, Louis Margulies and Marilyn Margulies have discontinued 
with prejudice their action against the defendants. 

Plaintiffs moved for class action certification on 
December 19, 1973, pursuant to Rule 23 of the Federal Rules of 
Civil Procedure and Rule 11 of this Court, permitting the plain¬ 
tiffs to maintain this lawsuit as a class action on behalf of 
all customers of Weis during April and May 1973. 

5. Defendants Exchange and Ladenburg have taken 
depositions in this action of•plaintiffs Charles Shurpin and 
Sheldon Schiff and Norman Rich, as trustees of the West Side Corp. 
Profit Sharing Plan (the "Plan"). Completion of those depositions, 
commenced in early February, was delayed by the failure of 
plaintiffs to produce the documents requested of them and by the 
need to obtain rulings on objections by plaintiffs' counsel to 
questions asked of plaintiffs during their depositions and to 
documents requested. This Court by order dated February 28, 

1974 , referred the case to Magistrate Raby for r’llings on those 
objections and for the most part the Magistrate overruled the 
objections on April 2, 1974 and directed plaintiffs to answer 
the questions and produce the documents. Thus, the Exchange 
completed its pretrial examination of plaintiffs on April 16. 

Copies of the entire deposition transcripts of Shurpin, Schiff 
and Rich conducted before and after the Magistrate's ruling 
are submitted herewith. 

6. Pursuant to a notice of deposition and request for 
production, the Exchange's entire files on Weis were produced 


i 










for the plaintiffs on February 6, 1974 and Robert Bishop, a 32a 
senior vice president of the Exchange, appeared for examination. 
The deposition of Bishop was terminated by plaintiffs after 
about one-half day's examination and a cursory review of the 
Exchange's files. Copies of those documents requested by the 
plaintiffs were promptly furnished. Plaintiffs have sought no 
further examination of Bishop, or any other employee of the 
Exchange, or the Exchange's files, or examined any of the 

| ° ther de fendants. A copy of the entire deposition transcript of 
Bishop is submitted herewith. 

7. Certain documents were produced by plaintiffs 
pursuant to requests for production by defendants Exchange and 
Ladenburg and were identified in the course of their depositions 
Some of those documents (as itemized below) are relied upon by 

the Exchange on its motion and copies thereof are annexed as 
Exhibit B: 

a. Letter dated December 19, 1973 by William R. 

Shields of the Exchange, marked as Exchange Exhibit 48C for 
identification at page 18C of the transcript of the Shurpin 
deposition; 

b. Account statement dated June 15, 1973 of the Plan 
for its account with Weis, marked as Exchange Exhibit 15D for 
identification at page 208 of the transcript of the Schiff 
deposition; 

c. Remittance slips received by the Plan on £he 
delivery of securities from its account with Weis, marked as 
Exchange Exhibits 6 and 25 for identification at pages 13 and 236 , 
respectively, of the transcript of the Schiff deposition; 

d. Account statement dated June 15, 1973 of Shurpin 
for his joint account with Weis, marked as Exchange Exhibit 50F 
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for identification at page 201 of the transcript of the Shurpin 


deposition; 


Account statement dated June 15 , 1973 of Shurpin 
for his individual account with Weis, marked as Exchange Exhibit 
53E for identification at page 211 of the transcript of the 


Shurpin deposition; 


f. Account statement dated August 10, 1973 of Shurpin 
for his individual account with Weis, marked as Exchange Exhibit 


53F for identification at page 211 of the transcript of the 


Shurpin deposition; 


g. Remittance slips received by Shurpin on delivery 


of securities from his joint and individual accounts with Weis, 


marked as Exchange Exhibits 51 and 54 for identification at 

pages 205 and 214, respectively, of the transcript of the 
| Shurpin deposition; and 


h. Article from the New York Times dated November 1, 


1973, marked as Exchange Exhibit 33 for identification at page 
130 of the transcript of the Shurpin deposition. 


Russell 


*— 

Brooks 


Sworn to before me this 


day of April, 1974. 


, / /,/•>/! 


“""SS™ v„ k 

No. 31-4002 ‘1*’ 

Qualified in New Yo',k" County 
Commission Expire. March 30, 1075 


■ ^ 














V 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVI 







IT A - SECOND AMENDED COMPLAINT 


(Printed herein at page 6a). 
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EXHIBIT B - LETTER DATED DECEMBER 19, 1973 FROM WILLIAM R. 
SHIELDS TO ROBERT MILLSTONE ;sr , 

V D 5 ‘ 
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£ 1c/*>’')? 

?/•••••• 19. ?.yDonn« A. Meti 


Hr. Robert Rills tone December 19, 1973 

Securities ahd Exchange Commission 
500 North Capitol St. N.W. 

Washington, D.C. 205A9 


Dear Mr. Millstone: 


In a recent telephone conversation, you inquired 
as to the circumstances surrounding the delivery 
of customer accounts by Weis Securities Inc. prior 
to its liquidation. 


In the vjceks precceding the liquidation of Weis 
Securities Inc. intensive efforts were made to 
both determine the extent of the firm's financial 

'JJlLXtUU,U‘il CIWU X114UUVC XUO XupiLai i_iv 

ensure continued safety for all customers. One 
principal means of achieving this was a proposed 
merger with another member firm which included 
plans for the infusion of substantial additional 
capital. In addition to this proposal for an 
overall solution several intermediate steps were 
taken to improve the firm's net capital. These 
included the infusion of new capital together 
with a reduction in liabilities . 


The delivery of accounts to 
is a commonly used means of 
aggregate indebtedness and 
amount of capital necessary 


other broker/dealers 
quickly reducing a firm's 
thereby reducing the 
to support such liabilici 



Weis Securities, Inc. proposed to take such action 
to ensure customer safety pending the merger. The 
Exchange concurred in the proposal as a technique 
to reduce liabilities which has been successful i 
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d Exhibit B - Letter Dated December 19, 1973 From 
.i William R. Shields to Robert Millstone 

Mr. Robert Millstone December 19, 1973 

Page 2 


the past in restoring to stability financially 
troubled firms. In order to achieve the meet 
significant improvement in the shortest period of 
time, the firm chose to deliver the accounts with 
the largest debit balances, to the firm with which 
it planned to merge. 

Weis Securities, Inc. had previously delivered out 
unprofitable margin accounts and the accounts of 
another broker/dealer which Weis Securities Inc. 
was carrying on a fully disclosed basis. 

Thus, the Exchange did not initiate the program 
of reducing indebtedness by delivering out accounts, 
nor did it play any role in selecting the accounts 
to be delivered out. The delivery of accounts prior . 
to the liquidation was suggested and implemented 
by the firm with Exchange approval of such a 
technique to reduce the firm's liabilities and to 
ensure continued safety for all customers, not to 
P r-To*-<-1 Onvr-v-r i treatment: to anv specific group. 

Sincerely, 










TKZ NEW YORK TIMES, THURSO A Y, NOVEMBER 7.1973 


EXHIBIT B - ARTICLE FROM THE NEW YORK TIMES DATED 


NOVEMBER I, 1973 
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vtrrt rot ttsctirrr.T icocoi 
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ir ri j^r-irzi Try rc: e 

T:t r.:vj )■ i i_~ r n :i 
ih Lr- :i_:o cf «m S-i-iu- 
nt.es, In-:., the first major 
brokerage firm to be dis¬ 
solved under the new Fed¬ 
eral investor protection law, 
suggest that the legislation, 
while-helpful, is inadequate. 
And it makes possible pTior 
preferential treatment, how¬ 
ever inadvertent, for a fail¬ 
ing firm’s richer clients. 

While it has been rumored 
ever since the onset of Weis’s 
liquidation that the accounts 
of wealthy clients had been 
transferred intact to other 
brokers, this was not ac¬ 
knowledged by the New Ycrk 
Stock Lxchar.ge until last Fri¬ 
day. w lien it was learned 
that accounts with large debit 
t.nanccs had indeed been 
spared the stresses and loss¬ 
es of the Weis.liquidation. ■ 
The exchange said that. 


were less than fully protect¬ 
ed under the dollar limits of 
the Securities Investor Pro¬ 
tection Cornoraiton. The leg¬ 
islation provides proiection 
for S'iO.OOO. of which no 
.more than $20,000 m.iv bf 
tish. \ 

However, smaller custo¬ 
mers. who were fullv cov- 
nrd under the law, also lost 
something in some cases. 

The failure occurred dur¬ 
ing a bear market. Ir. fact, 
such failures occur most o.t- 
cn during bear markets, 
vs hen many brokers operate 
m the red. Slock prices in a 
b-ar market are usually at 
love levels. 

Customers* shsrrs held by 
’—Weis were sold—bv hanks, 
j the trustee says, which had 
! advanced Weis money coliat- 
•l rraliitd by customers’ i 
shares. The money ic.ihzeAs; 
was disappointing Fach cus^\ 




; I lirruv-Larienburg Thalman. a 
| house much smaller than the 
j ! 27-branch, -1002 salesman 
\ j Weis firm, supooscdly gel ait 
•' j the transferred accounts; -al- . 
. . ij j J ! though • rumors , persist •• Thai r> 
''** ,at least one other house re- 

■ j ceived ore or more accounts, 
j ^•’V^^rrrnsIiVV-v.cre'ur.der- 


... i.| 

i* 

3! 

' I 

I 

« 

i 


v aT:cn :'in; ^legitimate effort 
to reduce customers’ margin 
indebtedness. This, i_n turn, 
would reduce Weis’s indebt¬ 
edness in that Weis, l'kc all 
other brokerage firms, bor¬ 
rowed from banks to finance 
loans made to customers. 

• 

Large accounts were pre¬ 
sumably chosen by Weis be¬ 
cause a relatively few trans¬ 
fers would have a relatively 
larp,e impact. One resun was 
that when the firm was li¬ 
quidated thirc were only 70 
accounts remaining that 


Many customers, remern-^ 
hiring perhaps that Hie Big 
Hoard had transferred ail ai- 
ceunrs <>f fak.r.g ti okers’e 
houses bc-forc the cs>;-t>li»h- 
rnent of the S.I.P.C., wersj 
dissatisfied. 

According to most of those 
who have complaimd. they 
would Lave kep; their shares, 
given the cpponunity, and 
thus at least would have 
b en in the same tLiat've po- 
siiv.n as bclor? — '.ittsr.e 


plicil and complete, could 
satisfactorily communicate 
the legal ihtricacjcs. 

Here is a case in point A 
Weis customer from Last 
Orange. N. J., owned shares 
in a major savings and io-.n 
company in two senam 
’•Vais accounts. He receive 
1’us than ICO of the several 
hundred shares in oni ac¬ 
count and cash at the Mav 
’ -4 close-out once for the r*- 
ir.amsler in that account. On 
the j'-ccnd account in v.mtn 
r.e aiso hid chares, lie re¬ 
ceived only tasn—again at 
,!h.» May .21 price. Hr. hr J 
lad' iio intent,on of 'r.r'i’-i 
the shares, he savs. erf r»-;' s 
was because he had a b-c 
in the rhares. He knew tr. it 
if the market mpved charac¬ 
teristically this industry s 
shares would come back. And 
thrv cid. ' ■ ‘ • • * 

"'■e investor says he ir tint 
a rich man and adds that r— 
lost SIG.uOO as a rc-suii of mi 
liquidation, or a substantial 
p *n of his “life savings” 

And what of those 7u cus¬ 
tomers whesa accounts • re 
r.ot transferred though t. • re 
was value in them in cxc r. 
of the S 1. P. C. protect; -. 
limits? They are stuck, cr 
at best have lawsuits. 

At present, cu.-toine's o: 
wreak firms have no tre 
but to transfer their acroui :s 
to firms that are strorrr- 
Some firms—Me.riil L>: . h 
P>erc*. fenrer i limi.h. Inc., 
and Dean Witter 1 “o. — 
offer an additional S25C,Ono 
of insurance. 

But the ciux of the matter 
is that customers want tncir 
securities to be transferred 
inner, -n, ’ll. »« Sto¬ 

nge-house failure. 


vi r.-cf :s vp 

r.id r.a sr.ttr.t on of icaia- 
-.v 


ing. 

The situation was frustrat¬ 
ing in othci ways. The trus¬ 
tee, besieged with commun- 
calions from me.ny of the 
25.000 or so Weis customers, 
had to tely on form letters n 
icply. And there was no v <v 
a form letter, however e\- 


This vjould mean changing- 
the S I P C Iriv.lation so tnnt 
accounts coulj be transferred 
In rrtsjiattiy to sound he: sis 
so customers would be a':le 
to make changes in portfolios 
without interioption Tnrs is 
w hat happenoo to the biggest 
Weis customers and to alfac- 
rouncs of failing brokerage 
firms under cost.v but stales- 
n .-nlike conduct of tne stock 
exchange before establish¬ 
es* of {fig S I.Rfi_= 


,< • • 

' • * I V 
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V.'ho would pay (or it? Pos¬ 
sibly the customer. Possibly 
the broker In any case, the 
cost shuuld not be prohibi¬ 
tive—perhaps one haif of 1 
per rent of the account per 
annum —3 small price to pay 
for continuity and safety. 

This is not an idle matter, 
.tames Needham, chairman of 
the New Vorx tstoci; Lx- , 
1 change, said in a speech yes¬ 
terday that there were stiil 
. r >0 firms on the CNchantes 1 
• "early-warmnp list," which | 

I mrans that their espial oesi- ! 
tier.s arc I.vs th..n .deal. 

i ne matter go-, s to Utc s cry 1 
h eart of _the confidence on 1 
which the securities Las 1 ness 1 
is .built. Without confidence, 
me markets stagnate js the 
recent bear markets prove. . 

The brokeraee customer, 
like his counierpr.n with 1 
money on d-.posit ;t the | 
banks. r.r»ds fall protection. 1 


cusrraEhs of v/ejs i 
sui:;g pox damages 

Three .stockholders who were 
customers' 0 ? W 4 ;s Securities, 
Inc., f.ied a suit m federal 
h"re ve-terdny^seekins 
. t c r -.e . who) 
fatfed to recc|ve tul value tor- 
scruruies, (y, r y ' hr, j x ck-pt/stto..; 
sum the finttnciaky trouoieoj 
brokerage company before iti 
closed down last May 24. j 

The su.i complained that I 
Wes and the New York Stock! 
Fachanre notified "certain pnv-| 
Urged customers" about thei 
ccmnany'* imminent dissolu¬ 
tion and advised tnern to 
transfer their accounts to 
other brokerage hautrs. 

Named as defendants were 
the stock exchange, top Weis 
officers and the brokerage! 
house of Ladcnburg, Thalmann 
& Co.. Inc. The suit seeks to 
recover all damages suffered 
by 25,COO customers who were 
ailepedly not noulicd and all 
profits made by those who the 
suit said were ratified. 

T he plaintiffs arc Norman 
Rich. Sheldon hcmti anu How¬ 
ard Sch'.ff os livte-s of the 
West Sitt? Corporation Profit 
Sharing Plan, which bought 
securitw* fumi V.'cis anj lefi 
tnem in Weis's custody. 


n 
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AFFIDAVIT OF JAMES W. GIDDENS IN SUPPORT OF MOTION 

I UNITED STATES DISTRICT COURT 
I SOUTHERN DISTRICT OF NEW YORK 

i 

-----------------x 

NORMAN RICH, et al., : 

Plaintiffs, : 73 Civ. i\6H2 C.L.B. 

-against- : 4 AFFIDAVIT 

NEW YORK STOCK EXCHANGE, et al., : 

Defendants. : 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK j 


ss. : 


x 


JAMES W. GIDDENS, being duly sworn, deposes and says: 

1. I am a member of the firm of Hughes Hubbard & Reed 
j and have personal knowledge of the facts stated herein. I make 

jthis affidavit at the request of Milbank, Tweed, Hadley & McCloy, 

|attorneys for New York Stock Exchange, Inc. 

2. On May 2^, 1973, legal proceedings were instituted 

in the United States District Court for the Southern District of 

New York by the Securities Investor Protection Corporation 

("SIPC") against Weis Securities, Inc. ("Weis"), then a member 

organization of New York Stock Exchange, Inc. By order dated 

May 30, 1973, the court (Gurfein, J.) granted an application for 

!i an order adjudicating that the customers of Weis were in need of 
1 1 

the protection afforded by the Securities Investor Protection Act 

of 1970 ("Protection Act") and appointing Edward S. Redington as 

Trustee for the liquidation of the business of Weis in accordance 

with the provisions of the Protection Act. Hughes Hubbard & Reed 

were appointed counsel for Mr. Redington. 

3. On May 31, 1973, the Trustee's administrative staff 
!commenced mailing customer claim forms to the customers of Wrls, 









together with a notice concerning the liquidation of that firm. 

In addition, within a matter of days of taking possession of the 
Weis premises, the accountants for the Trustee, Messrs. Coopers & 
Lybrand, were able to ascertain that customer records appeared to 
be In good shape and that we would be able to make use of- the Weis 

i 

' i 

computer programs. As a result, in most cases account statements 
could be prepared on or before June 15 and mailed to Weis custo¬ 
mers indicating the status of their accounts as determined under 
the provisions of the Protection Act. Also, checks were sent out 
as early as June 7 where claims had been filed promptly. 

To date, approximately 32,000 customer claims have 
been received and processed by the Trustee. Of these, approxi¬ 
mately 26,750 had been processed and approved by August 13. 

Checks totalling $*ll million for free credit balances and net 

41 

equity payments have been sent out. Securities of a value of 
approximately $125 million have been mailed to customers. The 
claims of 99.5* W* 1 r.' customer s have been satisfied In full. 

Claims of most of the remaining customers will be satisfied, in 
whole or in part, by a distribution ol specifically identifiable 
cash and participation in the single and separate fund of customer 
property. 

• # i 

5. As’ in any brokerage operation, there were shortages 

I 

of securities that Weis acknowledged holding or customers.as of 
'May 2^, 1973- Whether in a cash account or a margin account, all 
I of the securities to which a customer may be entitled at any given 
moment are not in the broker'3 possession. Some may have been 
jpledged with banks; other may be receivable from other brokers in 
the normal course of business ("falls to receive" and "stocks 
loaned"); and others may Just be missing or unaccounted for for 
one reason or another*, done of the sccurli.Jos si.o-Lircs at Weis 
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resulted from sales by the Trustee. 










6. Under the provisions of the Protection Act, the ^ 
Trustee was required to prorate the distribution of available 
securities constituting the specifically identifiable property of 
customers. Only full paid and excess margin securities constitute 
specifically identifiable property. In the case of accounts con¬ 
taining debit balances, all securities "held" in a customer's 
account were not specifically identifiable; in these accounts the 
Trustee credited the customer with cash in lieu of securities in 
the amount of 140 per cent of the debit balance pursuant to Rule 
15c3-3 under the Securities Exchange Act of 1934. From this 
!amount, the debit balance was subtracted as required by Section 
6(c)(2)(A)(lv) of the Protection Act (as well as its predecessor, 

|Section 60e of the Bankruptcy Act) and the remaining cash balance 

I [was credited to the customer. 

J y # The Protection Act provides that customers will be 

|l credited with the market value as of the date of the commencement 

i 

of the liquidation—in this case, May 24—of securities which can¬ 
not be returned to them as specifically identifiable property. 
Payment of cash in lieu of securities is made by SIPC cash ad¬ 
vances up to a maximum of $50,000 for each customer. Customers 
!whose claims exceed the $50,000 limit for SIPC advances are en¬ 
titled to share in the single and separate fund of customer prop¬ 
erty and, to the extent their claims are not satisfied from that 

jfund, the general estate of the debtor. 

8. There is no procedure authorized in the Protection 
Act for the collection of debit balances from customers and, 
indeed, such a procedure would be impractical. Ihe Trustee would 
have been required to attempt to collect more than $40 million 
from brokers and customers in order to pay off bank loans and to J 
redeem a substantial amount of the securities held by banks. SIPC | 
funds are not available to redeem securities on loan to banks or 
Ito purchase securities on the open market to cover such 


/ 




! 
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deficiencies. .''lor does the Act provide for the transfer of 
accounts from one brokerage firm to another. Instead, shortages 
of securities are credited to the customer account r* their value 
on the date the liquidation proceeding is commenced. 

9. After the liquidation proceeding of Weis commenced 
on May 2^4, these procedures required by the Protection Act had to 
be followed. 



to’xyg-' 


UJ. 




James W. Giddens 


Sworn to before me this 
25^d day of April, 1974. 

_c~ lc-^ r, Oja y.Ll'llif l\A> 

ill 


Notary PuH/lic 


flit'll r.-:-’ ■; . 

"'«>•* Pol lit. £ .. . • . 

Ma. 3|."/...I 7 *«“• 
CuolifM in ™ 

E-P- March 
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REPLY MEMORANDUM IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT (Filed April 21, 1974) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


- -x 

NORMAN RICH, et al.. 

Plaintiffs, 
-against- 

NEW YORK STOCK EXCHANGE, et al., 

Defendants. 


73 Civ. 4642 C.L.B. 


x 


REPijY MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 

TKo f.Tnl i on n anH <!r>hi ff t anH 

% 

the memorandum submitted in opposition to the Exchange's 
motion for summary judgment are strikingly silent on the 
question of the validity as a matter of law of th'e plain¬ 
tiffs' theory of damage — that plaintiffs were entitled to 
be tippees." The validity of such a theory was rejected 
in Levine v. Seilon, Inc. , 439 F.2d 328, 334-35 (2d Cir., 
1971). (See Exchange moving memo., pp. 27-29) Instead of 
responding to Levine , however, plaintiffs attempt to avoid 
Levine by blurring the issue and amending by affidavit the 


second amended complairt to allege a theory that does not appear 
in the pleadings.* First, plaintiffs shift their claim 


* it should be recalled that the 
was the result of the Court's c 
granting the Exchange's ration 

ment. 


second amended complaint 
rdcr of December 7, 19?:, 
for a more definite state- 


i> 
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from profits that the plaintiffs might have made if the plain¬ 
tiffs’ accounts had been transferred out (Brooks moving Aff 
Ex. A, H49) to "all the consequences and damages which accrued 
to the plaintiffs" from the SIPC liquidation that the privil¬ 
eged customers avoided by being transferred out. (Julien 
Aff., pp. 2-3) But plaintiffs shift from profits to conse¬ 
quences cannot eliminate the fact that plaintiffs would have 
avoided such "consequences" only if the plaintiffs had bene- * 
fited from the same "unfair advantage based on inside informa¬ 
tion" (Julien Aff., p. 3) as the privileged customers about 
whom they complain. 

Second, plaintiffs now introduce a totally new 
theory of liability by asserting that "Weis would never have 
’-een allowed to reach a point where its financial difficul¬ 
ties -were such that a SIPC Trustee would have to be appointed" 
(Julien Aff., p. 2), if the Exchange had properly policed 
Weis pursuant to Section 6 of the Exchange Act. This theory 
is nowhere pleaded in the second amended complaint (Brooks 
moving Aff., Ex. A). Indeed, it is apparent that the second 
amended complaint speaks only of the Exchange's conduct in 
April and May, 1973. (1130) Ho other times are mentioned. 

Moreover, each cause of action speaks in terms of breach of 
duty for the benefit of the "tippee" or privileged customers. 


**3a 
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(H1I 31, 34, 37, 47) 


Plaintiffs' affidavits, phrased by their attorneys 
without the rigorous scutiny of a deposition, are said to 
set forth "damages which are definite, certain and easily 
calculable". (Julien Aff ., p. 4) Yet, in spite of this 
alleged ease of calculation, nowhex'e do the papers reflect 
the total amount of such "definite" damages or how they 
would be calculated. Indeed, upon close scrutiny it is 
apparent that these cairns are more "might-have-beens", 
"would-have-beens" and "could-have-beens", but now in 
miniscule amounts compared to the extravagant estimates 
presented during plaintiffs’ depositions. 


CVinrni n r*a*-a 'I 


civ cimnncon 


items of "damages which are easily ascertainable and 
readily provable" (Shurpin Aff., p. 5) and that were 
purportedly overlooked by the Exchange in its mot'ion. 


(Julien Aff., p. 5) They include: 

(1) Loss of the use of $3,000 from May 24 

until July 1, 1973 when the SIPC check 
was received. 

(2) Interest on the value of the securities 
in the Weis account frozen during the 
SIP , liquidation. 


I 
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liquidation 

*- ’-oired to 


(3) Unspecified losses 4 
of securities that 
retain. 

(4) Odd-lot commissions that Shurpin might 
have to pay in order to sell his 
securities. 

(5) Adverse tax consequences purportedly 
arising from the fact that Shurpin was 
forced to take a long term capital loss 
this year, which will cost him $1,000 
Per year until his tax loss is offset 
by future possible capital gains. 

(6) Interest on dividends delayed in payment 
by the SIPC trustee. (Shurpin Aff., pp . 

5 -6) 

The Plan makes similar claims for each item but !,S,, which 
relates to tax consequences that would not apply to the Plan 
inis reply memorandum does not discuss item (3) or (4), 
because each was thoroughly discussed at pages 25-27 of the 
Exchange's moving memorandum, and it is plain that the tech¬ 
nique Of having the plaintiffs merely state by affidavit 
that such items constitute damage cannot convert those ' 

items into a compensable loss. Such statements do not 
constitute ". . ,f acts as would be adn , issible in evideno£ _ _ 
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required by Rule 56(e), Federal Rules of Civil Procedure. 

Nor are plaintiff,, "competent" to testify to such a proposi- 
tion. (id.) 

Interest on SIPC cash settlement.. m their deposi¬ 
tions the plaintiffs testified about certain transactions 
they could have conducted at substantial profits if their 
accounts had not been frozen by the SIPC liquidation. Plain¬ 
tiffs own testimony demonstrated that such transactions were 
possibilities based upon surmise and conjecture. “Damage- 
based upon interest that plaintiffs might have earned on 
their SIPC cash settlements between the May 24 valuation 
date and early July when the checks were received is simply 


H ^ ■» % 
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possible that the pilintiffs would have put the cash into a 
stock that would decline, as Shurpin, who in 1973 carried 
forward about $15,000 in long-term capital lossesi from ^rior 
years, had apparently done frequently before. (Shurpin Aff. 
Ex. A) it is particularly disingenuous for Shurpin to talk 
bout recovering interest on his cash when he saved 9 - 1 / 2 ? 
interest on his total debit balance in his margin account, 
of $10,693 that he would otherwise have paid. (Shurpin 
Dep., p. 21; Exchange Exs. 50F, 53E) There is no evidence 
(see Rule 56(e)) in plaintiffs' depositions or in their 
affidavits as to what the plaintiffs would have done with 
their cash 01 securities, although there is a great deal 








Of speculation about what they might have done. Anyone 
guided by hindsight and self-interest, can speculate ablut 
profits that could have been made. but a motion for sugary 
judgment can only be defeated by admissible evidentiary 
fects, not possibilities. Pule 56(e). Thus, i„ Unlon Ins . 
gS°i£t } r^ L ^nt S n^i,td. v. william Gluckin s cm 353 p . 2d 
94C, 952 (2d Cir. 1965), the Court of Appeals held: 

to a summary 0 judgment ^slTo^ 

evidon tiary^facts? 

ments It fed Y , »*«> require- 

may not be considered. 56 <e ’ a ” d ' “before. 

Accord, Perma_Research_^&_Develop mcnt Co. v. sinner 410 

F.2d 572, 573 (2d Cir. 1969). 

^Pterest-on frozen securities This item of 
damage is simply frivolous and reflects the plaintiffs’ 
scramble to find some "damage" no matter how far-fetched. 
Plaintiffs have admitted receiving all of their outstand¬ 
ing dividends on their securities. They have no right to 
any additional monies thereon. They are not et:itled to 
a double recovery. Otherwise, interest on their frozen 
assets becomes some completely unwarranted stab at what 
profits the plaintiffs might conceivably have made if they 
had traded in their socuritie-. The item bea 
tionship to the facts. 




rs no rola- 
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Adverse tax consequences . Shurpin's tax analysis 
is extraordinary. (Shurpin Aff., p. 6) He has obviously 
realized a tax benefit from his tax losses resulting from 
the deductib.ili'-v of those losses. He appears to be argu¬ 
ing, however, that if he ever realizes any "possible 
capital gains" (Julien Aff., p. 6) — a possibility that 
is highly unlikely in view of his wife's adamant opposition 
to further speculation — he might have a greater tax benefit 
by offsetting such capital gains against his losses than the 
tax benefit he realizes by offsetting his losses against 
ordinary income. And these are the damages that plaintiffs 
describe as "definite certain and easily calculable!" 


\uuxxcu rxx.x.9 f • -x / 




that the plaintiffs might have made, plaintiffs turn to 

possible beneficial tax savings that might have been realized 

I 

based upon possible profitable transactions that .night some 
day be made, the calculations on which would require a compu¬ 


ter. 


Delays in dividend payments . This item of "damage" 


is of the same order as the first — interest on the SIPC 
cash settlement. Plaintiffs have offered no proof to 
establish that there were delays in payment of dividends 
or if there were how long the delays were. There is no 
evidence as to what plaintiffs would have done with the 
checks. Shurpin may have used the checks for living 


> 
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expenses, never investing them. The Plan might have used 
its dividends for other securities transactions. it is 
anybody's guess It is not, however, evidence of damage 
admissible for the purpose of'defeating the Exchange's 
motion for summary judgment. Rule 56 (e). 

T xen together the plaintiffs' claims of 
"definite" damages are but a further illusion of damage — 
an attempt to equate "interest," on no damage, with damage 
as matter of law, where plaintiffs received full recovery 
of their principal amounts from sine. There is no authority 
for awarding such pre-judgment interest in such circumstances. 

The plaintiffs elected to file their claims in 
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cheens in full satisfaction of those claims and are now 
barred from obtaining further recovery against the Exchange 
or any other person. The right to recover interest is merely 
incidental to recovery on the underlying claim, which was 
extinguished upon acceptance of the SIPC chocks. Stewart v. 
Darnes, 153 U.S. 456, 464 (1894) ("plaintiff has parted with 
his right of action by accepting the money which was withheld 
from him, and at the same time given up his 19 ,,c to sue for 
the incidental damages.") cf. Cooky. U nited states . 274 F.2d 
689, 692 (2d Cir. 1968). It would seriously defeat the 
congressional purpose of the Protection Act if the delays 
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attributable to SIPC in processing customer claims could 
become the basis of a damage claim against the Exchange 
and others. For example, in this case judicial action 
was commenced by SIPC against Weis on May 24, but a SIPC 
trustee in liquidation was not appointed until May 30. 

(Giddens Aff. , «[ 2) During those six days, as contemplated 
by Congress, further efforts were made by the responsible 
regulatory agencies to keep Weis in business. Unfortunately, 
those efforts were unsuccessful, but to ensure that no un¬ 
fairness would result to customers based upon market fluctua¬ 
tions during those six days, the valuation date was established 
by law as May 24. Protection Act S 5, 15 U.S.C. 5 78eee(b}{4). 

■ L ^ uettiumeu umu uie piaxiiLiiia ai.c enui lj.cu tu 

recover interest for such necessary delays, there will never 
be any attempts to take corrective steps short of liquidation. 
Moreover, it would be an extraordinary application of the law 
of damages to hold that the Exchange is liable for interest 
based upon mechanical delays in processing 35,000 customer 
claims by SIPC. Even if the Protectic ? ' Act were amended to 
establish authority for SIPC to redeem unavailable securities, 
to accept cash payment for debit balances, and to transfer 
accounts, there would be certain delays experienced. To 
allow recovery of interest against the Exchange for these 
delays would be contrary to the congressional purpose as 
expressed in this remedial legislation. 


s 
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Furthermore, most of the SIPC funds used to 
compensate plaintiffs and other Hois customers come from 
assessments against registered broker-dealers, (Protection 
Act S 4, 15 U.S.C. § 78ddd(c)), most of which are members 
of the Exchange. To further surcharge the Exchange, a 
not-for-profit corporation made up of those member firms, 
would be contrary to all principles of equity and fairness. 

See board of Comm'rs v. United States , 308 U.S. 343, 352 
(1939) ("The cases teach that interest is not recovered 
according to a rigid theory of compensation for money 
withheld, but is given in response to considerations of 
fairness. It is denied wher its exaction would be 
lncquitaoie. ). 

Finally, plaintiffs were entitled to no delivery 
of securities or cash from the Exchange until they made 
demand. The commencement of this lawsuit would be the 
earliest date that could be deemed a demand for such de¬ 
livery. Accoi-dingly, plaintiffs would be entitled to no 
interest prior to the date this action was commenced, see 
9 Ency. U.Y. Law Damage 5 143, p. 121 (1965) ("where a 
demand is necessary to place the debtor in default, in¬ 
terest by way of damage is not recoverable until demand is 
made."), and by that time they had obtained from the SIPC 
trustee all their cash and securities. 
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Conclusion 

Plaintiffs' claims for damage contained in this 
second amended complaint are based upon a theory of liability 
that entitles them to no recovery. From "might-have-been" 
profits in the range of 200 to 300 per cent, the plaintiffs 
have scaled down their claims to the legal rate of interest. 

But whether the possible profit is 300?, or 6%, it continues 

i 

to be speculative and unprovable as a matter of law. There 
is no evidence to support plaintiffs' damage claims in any 
amount, and there is no authority for awarding interest 
prior to the date that this lawsuit was commenced. In short, 
there are no provable damages. The Exchange's motion for 
summary judgment should be granted. 


May 20, 1974 


i 

Respectfully submitted. 


MILBANK, T'.TEED, HADLEY & McCLOY 



New York, Jew York 10005 
Attorneys for Defendant 
New York Stock Lxchange, Inc. 


Of Counsel 

Russell E. Brooks 
Richard C. Tufaro 
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AFFIDAVIT OF MARVIN G. PICKHOLZ 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-- - 

NORMAN RICH, et al., . 


-against- 


P1alntiffs. 


NEW YORK STOCK EXCHANGE, et al.. 


73 Civil 4642 
(C.L.B.) 


AFFIDAVIT 


Defendants. 
-X 


STATE OF NEW YORK ) 

l S g • 

COUNTY OF NEW YOPX) 

MARVTN b. PICKHOLZ, being duly sworn, deposes and says: 

1. I am associated with the firm of Rosenman Colin 
Kaye Petschek Freund & Emil, attorneys for defendant 
Ladenburg Thalmann & Co. Inc. ("Ladenburg"). I make this 
affidavit (i) in opposition to plaintiffs' present motion 
for an order, pursuant to Rule*23, F.R.Civ.P., and Rule 11A 
of this Court's Civil Rules, declaring this action to be a 
class action, and (ii) in support of the rresent motion by 
defendant. New York Stock Exchange ("Exchange") for summary 
judgment against plaintiffs. 

I 

7 

2. Defendant Exchange ha3 submitted affidavits (to¬ 
gether with, inter alia , the transcripts of plaintiffs' 
depositions and various documents) and a detailed memorandum 
in support of Its motion for summary judgment and in 
opposition to plaintiffs' motion for class action status. 

^ nee those affidavits and that memorandum deal extensively 
with the reasons that require the denial of olaintiffs' class 
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action motion and the granting of summary Judgment against 
plaintiffs, defendant Ladenburg is not submitting separate 
affidavits and a separate memo ran’.urn to restate again all 
those reasons. Instead, and in order not to burden the 
Court with duplicative papers, defendant Ladenburg 

(a) Joins in the motion of defendant 
Exchange for summary Judgment, and moves that 
summary Judgment also be granted in defendant 
Ladenburg’s favor against plaintiffs, on the 
grounds and for the reasons stated in the 
affidavits and memorandum of defendant 
Exchange; and 

(b) opposes pDaintiffs' motion for class 
action status, on the grounds and for the 
reasons stated in the affidavits and memorandum 
of defendant Exchange. 

a 

3. With respect to plaintiffs' class action motion, 
defendant Ladenburg also desires to bring to the Court's 
attention certain additional matters which demonstrate that 
this action may not properly be treated as a class action, 
and therefore that plaintiffs' motion must be denied. Those 
matters are set forth below and in the accompanying 
memorandum of defendant Ladenburg. 

c 

4. With respect to the question of whether plaintiffs 
have been damaged by allegedly improper conduct — viz., the 
alleged transfer of accounts from Weis Securities, Inc. 
("Weis") to defendant Ladenburg — it is important to note 












that the Division of Market Regulation^of the Securities and 
Exchunge Commission has expressly considered that very 
transfer (on the complaint,of plaintiff Shurpin) and found 
nothing improper or violative of the Federal securities acts 
in connection therewith. Thus, the Director of the Division 
of Market Regulation wrote to Mr. Shurpin>s Congressman, by 
letter dated January 25, 1974 , which was marked as Exchange 
Exhibit 48 B to the Shurpin deposd.ion and a copy of which is 
annexed hereto as Exhibit A, stating as follows: 

respoQ^e t~ your recent 

^ le V n which y° u enclose corres¬ 
pondence from your constituent, 

Mr. Charles Shurpin of Rockville Centre 
M** Shurpin writes in regard to certain’ 
actions taken by the New York Stnnir" 

Exchange ("rfYSE*) in rlgarS L Wei s 
Securities, Inc / ("Weis § K a br!ke?- 
dealer in liquidation. . . . 

While it would not be appropriate for 
the Commission to comment specifically” 

the nyse 25 1 ^ 1Sati ° n broS ^t against 
the NYok. and others relating to Weis. 

it does appear to be correct that a 
number of customer accounts with debit 
balances were delivered by Weis to 
other broker-dealers with the concur¬ 
rence of the NYSE. 

As you may know, under the Securities 
Exchange Act of 1934 and. the Securi - 
Protection Act of 19^0 ' 

( oIPc Act ) national securities ex- ■ 
changes and registered national se¬ 
curities associations are alloted 

self “ re S ulat °ry responsibilities 
th^r? lnS f e ?P° nsib ility for monitoring 
the financial condition of their 

members. It is an ac cented practice 
* a broker-no a ler Tear n roach in" ' 

^^i3Htot^_o rr .ar.; nations. ~^7PTT^ 

Uie to und ertake various- 

measures Tn an erT nrF'fcn nl-, 7 ^- the 
km^or-ucaler in a stronger fi'naruTift.i 
posture ana to thereby ll nTF^TTrSTT" 

customer cWjjre. '"Such efforts''Trequent- 
b ln the merger, rehabilitation 
or, it necessary, self-liquidation of the 
broker-dealer without loan to customers 


♦ 












and without the delay and inconvenience 
which may attend a forced liquidation 
under the SIPC Act. One steo often 
taken to innrove a broker-dealer' 3 

'financial posture Is to reduce the 
lira's liabilities, and accordingly, 
reduce tne amount of carvi t.ab ivnnVr^ 
to support these'liabilities . - 

"As background it may be helpful to re¬ 
view, briefly, one of the principal 
financial responsibility rules of the 
Commission and the self-regulato'y 
organizations, the net capital rule. 

This rule prescribes certain minimum 
capital standards which a broker-dealer 
must meet in order to operate. The rule 
also measures the financial soundness of 
a broker-dealer through what is called 
the net capital ratio. Basically, this 
is a ratio of a broker-dealer's liquid 
assets (net capital) to his aggregate 
indebtedness. The rules of the NYSE 
prescribe certain parameters which this 
ratio may not exceed if a broker-dealer 
is to continue in business as a member 
of tne Exchange. These requirements 
are intended to make certain that broker- 
dealers will have a cushion of highly 
liquid assets to help assure their 
ability to meet obligations to customers 
and other broker-dealers. 


Broker-dealers commonly finance cus¬ 
tomers' margin indebtedness by hypothe¬ 
cating customers' margin securities with 
banks as collateral for loans. The 
amount of such borrowings are included 
in the computation of aggregate indebted¬ 
ness of the broker-dealer and thereby 
increase his net capital ratio. 

" One possible avenue for reducing a f f ' rm' s 
n ot canital raTslo Is to reduce the air. ou nt 
of bank sorrowin g s collateralized by 
cun tome r ;' ma r g j n securities thus red iciner 
aggregate Indebtedness which in turn a 
effects a lower net capital ratio - . 

”In order to reduce bank borrowings col¬ 
lateralized by customers' ma rgin n 




geblt balance and pay to the dell vpHng 

^lj?rL_bT7rr''tL>nouor the custni^ « 
~ u " >l v ‘ J n ' ? — v-nlch tho clolivcr~'.n, f ; broT^TT 
uea-er unes to retire relat ed bank 
borrowings . 

f d y lse f us th ^t they concurred in 
* e *' 3 decision to deliver accounts in this 
manner. The Exchange's statement in this 
regard is enclosed. The Exchange states 
thatthey gave their approval 'to reduce 
the firm's liabilities and to ensure con- 
saLety f * or a -*-l customers, not to 
afford favored treatment to any specific 
group.' The Commission is not awa re of 
indicating a cl: ;T ■rpnir irmHva^ on _ 
tne same time, the ^change’ advises us 
tna. they assisted Weis in merger negotia¬ 
tions with another member firm. Such 
efforts proved unsuccessful, however, and 
subsequently a decree was issued by the 
court initiating a liquidation under the 
SIPC Act. 

" While these efforts to unwind the affairs 

gg-ife 13 W1 thout re sort to a Slkj liqu idation 

were uns uccess mi, such efforts in Sth ^F- 

insta nces appear to have been s uccessful 
-i n avoiding forced liquidations o: ’~ brok^r- 
dea. lers ana tne disruption inherent I n 

—.2d xuatlun nrucoouinrs ' 1 lenphask' - 

footnotes omitted). J 


5. It is also to be emphasized that, as noted in the 
accompanying memorandum of defendant Ladenburg, plaintiffs 
have the burden of proving all the elements necessary to 
Justify class action treatment. The perfunctory y four-page 
moving affidavit of one of plaintiffs' attorneys — an 
affidavit which, in the few paragraphs (see pp.3-4) pur¬ 
porting to Justify class action treatment, merely parrots 
the very general allegations of the second amended complaint 
is clearly insufficient to meet that burden, in the res¬ 
pects detailed in defendant Exchange's memorandum. In this 


connection, I note that 


Judge Wyatt of this Court 







(Judge Wyatt being the Judge to whom the SIPC liquidation of 
Weis is assigned) has already expressly denied class action 
status in an action arising out of the liquidation of Weis, 
in a decision in Sarbonne v. Levine (73 Civ. 3018 ). A copy 

of that decision, which is dated March 26, 1974, is annexed 
hereto as Exhibit B. 

While the plaintiffs in Sarbonne v. Levine were 
Investors in, rather than customers of, Weis, Judge Wyatt 
expressly recognized the universally applicable rule 
(whether the purported class is composed of customers, 
investors or others) that "the party seeking the establish- ' 
ment of a class action bears the b urden of establishing those 
facts from which such a determination may be made" and denied 
the motion because, as on the present motion,"it has not been 
shown that the case at bar is properly to be maintained as a 

class action" (emphasis added) (p. 6 ). Judge Wyatt found 
that 


Ji aint r f f 3 |} ave fai -led to show any such 
scheme [aimed at the proposed class]: 
they have m erely stated their conM n^nn 
Ovau common questio ns of law «nri tW A~ 

g. Xl3 ,t- i-rom the comulaint and the-— 

affidavits for plaintiffs, it cannot b e 
ter mined that there ar e questions of 
lav: anu rant common to t his nrnnn'sWri — 

^ -j-^S S y 


There is aiso an inadequate foundation 
for a finding that the class is so 
numerous that joinder of all members is 
impracticable (emphasis added) (p. 5 ). 









R05ALYN S. LEVIN 
NOTARY PUBLIC, STATE Or NEW YORK 
„ No. 31-2326793 
Qualified in New York County 
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EXHIBIT A - LETTER DATED JANUARY 25, 1974 FROM LEE A, 
PICKARD TO JOHN W. WYDLER ANNEXED to FOREGOING 

Securities and exchange commission affidavit 

Washington. D.C. 20549 


m^ lk 


JAN 2 5 197-1 


Honorable John U. Wydlcr 
House o 2 Representatives 
Washington, C* 20315 

* > . 

Dear Congressman Wydlcr: 

TMo 1 n in recnon-e to your recent inquiries in which you enclose corres¬ 
pondent froa your constituent, Mr. Charles Shurpin of Rockville Centre. 

Hr. Shurpin writes in regard to certain actions taken by the NwU Vox* 

Stock Exchange ("lM'SK") in regard to Weis securities, Inc. ( ., ), 

broker-dealer in liquidation. Mr. Shurpin * c * e ” on 

described in column written by Mr. Robert Metz in the hc.w York ,i^ on 

October 27, and November 1, 1973. 

t-Ml* lt would not be appropriate for the Connoission to comment spcci- 

r \,~ Hn,r_York Times or on the litigation brought 

against tL'l^'cnd others relating to Weis, it does appear tu 
that n number of customer accounts with debit balances were e 
Weis to other broker-dealers with the concurrence ot the NY-E. 

Secur itTcs ' Inves tor^^otcct ior^Ac of WO^SXFC^c") nationaj.^^ ^ 

ssr, ££ n u .P“‘- 

«r.s tzsttsttz 

SUC Act. One step often taken to improve a broker-dealer s financial 
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,*c Jolin U. Wydlcr 



/ 

.posture j.s to reduce the firm's liabilities, and accordingly, reduce the 
/ on *ount of capital required to support these liabilities. 


As background it may be helpful to review, briefly, one of the principal 
financial icsponsibility rules of the Commission and tlie self-regulator'’ 
organisations, tue not capital rule. This rule prescribes certain minimum 
capital standards which a broker-dealer must meet in order to operate. 

Ihe rule also measures the financial soundness of a broker-dealer through 
wluit ic called the not capital ratio, basically, tliiG is a ratio of a 
broker-dealer's liquid assets (net capital) to his aggregate indebtedness. 
The rules or the i.Yfd 1/ prescribe certain parameters which this ratio may 
not exceed if a broker-dealer i3 to continue in business as a member of the 
Exchange.2/ These requirements are intended to make certain that broker- 
dealers will have a cushion of highly liquid assets to help assure their 
ability to meet obligations to customers anti other broker-dealers. 


Broker-dealers commonly finance customers' margin indebtedness by hypothe¬ 
cating customers' margin securities with banks as collateral for loans.3/ 
The rmouht of such borrowings are included in the computation of aggregate 
indebtedness of the broker-dealer and thereby increase his net capital 
ratio.4/ 

One possible avenue tor reducing a rinn’s uci L U1 uu 0 i to to i-iz 

the emount of bank borrowings collateralized by customers' margin securities 
thus reducing aggregate indebtedness which in turn effects a lower net 
capital ratio. 


T7 - 

Firms which arc members of the principal national securities exchanges arc 
presently subject to tire net capital rules of those exchanges. The Commis¬ 
sion has proposed a uniform net capital rule which would apply to all 
broker-dealers regardless of exchange affiliation. 

2 / 

The net capital rule of the NYSE is complemented by NYSE Rule 326 which, 
among other things, requires a broker-dealer, before he reaches the 
maximum parameters permitted under the net capital rule, to take certain 
steps to reduce hi 3 . business to levels which will lessen the exposure to 
customers. 

3/ 

Rules 8c-1 and 15c2-l under the Securities Exchange Act of 1934 prescribe 
the conditions and terms under which this may'.b«e done. 

4/ 

The net capital ratio is determined hy dividing aggregate indebtedness by 
net capitaL. Thus, any increase in aggregate indebtedness which is not 

offset by additional net capital increases the broker-dealer's ratio. 

* 

• \ 
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In order Co reduce bank borrowings collateralized by cuflto;nera' margin 
securities, customers 1 accounto with debit balaneco are delivered to other 
broker-dealers who are willing to assume responsibility for such accounts. 
These, broker-dealers finance the customers' debit balances and pay to the 
delivering broker-dealer the amount of the customers' indebtedness which 
the delivering broker-dealer uses to retire related bank borrowings. 

The KYSE advises us that they concurred in Weia* decision to deliver 
accounts in this manner. The Exchange's statement in this regard is enclosed. 
The Exchange states that they gave their approval "to reduce the r irm's lia- 
hilitieo and tu ensure continued safety for ail customers, not to afford 
favored treatment to any specific group." The Commission is not aware of 
fccts indicating a different motivation. At the same time, the Exchange 
advises us that they assisted Weia in merger negotiations with another mem¬ 
ber firm. Such efforts proved unsuccessful, however, end subsequently a 
decree uas issued by the court initiating a liquidation under the SITC Act. 

While these efforts to unwind the affuirs of Weis without resort to a SIPC 
liquidation wore unsuccessful, such efforts in other instances appear to 
have been successful in avoiding forced liquidations of broker-dealers and 
the disruption inherent in such liquidation proceedings. 

In regard to Hr. Shut pin's request for the return of his securities, the 
Sire Act does not provide tor suen a proccuure. 1 uavc unciuocu « b..i_i 
memorandum, prepared by this Division, which explains the principal steps 
involved in a CIEC liquiu —<n. As discussed in that memorandum, under 
the provisions of the Sli'C Act, customers ore entitled to receive their 
"net equity" computed as of the filing date which in the case of Weis was 
Hay 2A, 1973. Where the trustee docs not have available sufficient shares 
. to satisfy, in securities, the claims of customers who arc entitle 1 to 
securities, the customers ore given cosh in lieu of securities. 

I hope this information will be helpful to you and will help to provide 
your constituent with a better understanding of these events. 



Director 


Enclosures 



> 
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STUART EDWARD SAREONE and 
HARRY P. BENEDEK, Plaintiffs, 

- v- 

ARTHUR LEVINE, et al.. 
Defendants. 

73 Civ. 3018 


. * ThiS iS a motior ‘ b y plaintiffs Sarbone and Benedek 

xor an order determining that the action be maintained as 
a class action (Fed. R. Civ. P. 23; Local Rule 11A) and (2) 

for "an Order permitting the plaintiffs to sue the defendant 
Weis Securities, Inc.". 

The motion was heard by me on November 9, 1973 and 
decision was reserved. 


1 . 

On May 24, 1973, the Securities and Exchange Commission 
(SEC) commenced an action in this Court (73 Civ. 2332) against 
Weis Securities, Inc. (Weis) and certain of its directors, 

and shareholders. There were a number of claims but 
primarily the action was based on the financial difficulties 
of Weis and an injunction was asked against violations of the 
net capital rule and other provisions for the protection of 
customers; a temporary receiver was sought. The action was 
m normal course ("by lot", IAS Rule 4(A)) assigned to me. 

Under the Securities Investor Protection Act of 
197D (15 U.S.C. §§ 73aaa and following; "the 1970 Act"), the 
Securities Investor Protection Corporation (SIPC) may apply 
to the Court for a decree that customers of a mei.Jaer of SIPC 
"are in need of the protection" provided by the 1970 Act 
(15 U.S.C. § 78eeo(a)(2)) and, with the consent of SEC, such 
an application may be "combined" with any action brought by 
SEC (15 U.S.C. S 7 8oee (a) (3) (A)). If such an application be 
granted, the Court must "forthwith" appoint a trustee "for the 
liquidation of the business" (15 U.S.C. § 78eee (b) (3) ) . 

On May 24, 1973, after the action (73 Civ. 2332) 
had been commenced by SEC, SIPC filed an application under the 
1970 Act. 

0n Ma y 25, 1973, Judge Gurfcin as the Part I Judge 
(IAS Rule 5) signed an order requiring Weis and the other 
defendants in 73 Civ. 2332 to show cause before him on May 30, 
1973, why a preliminary injunction should not be granted and why 
a temporary receiver of Weis should not be appointed. 


" 5 " 
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Redington as trustee "for the liouidfti appointed Ed ”*rd S. 
of Weis and enjoined all perLn^fr ™"S ° f the busines s" 
action or proceeding of anv k?nd f commencing any suit or 
Securities, Inc. n ^ against the defendant Weis 

Court". This was done on the appnL^ 31 ^" 9 an ° rder of this 
the 1970 Act. application of SIPC and under 

conducted as q if d it 1 Serc y u ^der U Ch ee i- Under the 1970/is to b e 
(11 U.S.C. s§ 501 and f A n apter X of the Bankruptcy Act 

1970 Act (15 U.S.C. s 78£ff'(c) U)') , SUCh 13 the direction of the 
is under th5 e siperWsicn n o ! £ Re?oreS a Lbi t?. t *' US proceedin 9 and 

(73 Civ. 2332rhad e ru^tfcour.: f fo^ ■ th ° ' SEC adti °" 

because its objectives had been fuUy acco^lSSd' 

2 . 

the complaint ° n ? uly 9 ' 1973 ‘ when 

designation form employed in the clert'-^'f^^'o 3 3igned 3 
it was stated that the SEC action m civ m?,' ° n . this forra 
me was a "pending related case" , ' 23j2) ass tgned to 

office automatically assionfa,; consequence, the clerk's 
is not clear whether or^t^ actl °" to me. It 

the SEC action For oase at bar 13 belated to 

it will be assumed°that 6 they ^reL^d"™^ fU “ h ° r 


one claim tor Sylamages^n S “ pUr P°“ 3 «> 3 tate 

consist of all nor-rmc- •«„,._ , , al , of a cdass said to 

from July 7, 1972 to Juno 1, m3" (comp!™™,^ ?f. Weis 

1972 Sarbo^ e annoneSek a Iach “ . about September 12 , 

shares and 1,000 non-voting shan^^fs f ro1 ? Wqxs 1 ’ 000 v °ting 
total cost to the two nliinM??!?% 5u UUS f ° r S50 '°°° (the 
$100,000); that plaintiff- r the ‘ 1 ' 00 ° =hares was thus 

prepared by Touche Ross (Vo PP°? tW ° £lnan cial statements 

financial statements for tS'J ^ ' namcly - certified 
brochure entitled "Weis Voi-in^ S' 11 ”? M3y 26 ' 1972 and 3 
Financial Questionnairl and IdSitionAi J”?' ' AnswGr3 b ° 

my-,: • 

3uly 11, 19,2; that Touche ??rm 
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t °^ h o?dirs d ofwei^ n t?at%hr^ direCt ° rS ^ 

statements of Weis were materi t l u', r thc fln ^ncial 
Weis and the individual defe^danJs t ^ misle ^ing as 
t‘at plaintiffs and each class'-irml ' n ° W should have known; 

before buying stock o? Weis^and^hV^ Keis 
grossly negligent". Moncv d^^r ' ' d that Touche was 
Section 10(b) of the Securities' ?! h asked * a violation of 
(15 U.S.C. § 78j(b)). Jurisdiction 90 Act ° f 1934 is charged 
exists) under 15 U.S.C. § 78aa. 1S asserted (and apparently 

defendant slLVt zTlhtVoTrT various crosfcjaf^?^ f ° r the 

4. 

may be main tained^s a^lass action™ 1 ™^ 0 " that this action 
all other persons who bought Lhe rn^ ° n t?ffort to represent 
Ju ly ?, 1972 to June 1 1973 * ? ° n St ° ck of Weis from 

the names and addresses of the c i- P . ain ' para 3 ^ • Although 
estimate that the class is comprised ^ ° Wn ' Pontiffs 
50 persons. Defendants argue that tho a PP ro *^ately 45 to 
than fifty (50)" (Levine affidiv^ number is "far less 

members of the class are those w' o'i 5 ' Pres umably the 

Weis, but this is not enJrelv 0 ^^ ^ St ° Ck ° f Weis 

not entirely clear from the complaint. 

knew or shoul^ha^known^hit°person^'' • P3ra 9) that defendants 
rely upon its f inancra^^ *1™™ h T'' Wcis WOuld 

and each class member necessarilv U]n fact Pontiffs 

reports and statements before 1 d on Woi s financial 

Weis" (complaint? paJa it) ^J^?* 5 ** the s ^urities of 
impossible to determine on’wh h ° ndantS argue that it is 
relied when buying Weis •'harm \ *° P ro P° se d class members 

held company" ““f, Woi * «?» "a privately 

that sales of Weis shares were V’ Ifc 15 su 9gested 

between the Weis omoloyee- and Jhn Ued ? n 3 P erson al basis 
Presumably, that Weis shares were "nrf Ch ? S ? rS . ° f Weis sh aros. 
imply that they were not reaist-r rr>^ P * vato3 - y held" is meant to 
Of a prospectus was not required! SEC and that use 

5. 

Fed. R. Civ? a p? fc 23(b)?3? k a i? 1 o?der C ? i ° n dotGrminati °n under 
subsection, it is nece^arv in?? f, fc succe ed under this 

threshold requirements "of Fed R cjj S ^ S f y the f ° Ur 

question here is whether uHinfiff , P * 23(a) * Tne principal 
factual foundation to satis?^h \'firT * SUfficie "t 

Pule 23(a), that the class is ni requirements of 

iaSS 15 30 numerous that joinder of all 
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members is impracticable and that there 
or fact common to the class. 


are questions of law 


-ic «r*-i Th u com P laint sets forth the common questions of fact 
as. [t]o what extent did defendants make and report false 

knowITthat the ^ lnancia | statements; and should defendants have 
L »^ financial reports were materially false and 

s t a te- th?t ih° mplaint ' Para 4(g)) ’ ThG complaint further 
statCo that the common question of law is: "{W]hat dutv did 

defendants owe to plaintiff and to each member of the class" 
(complaint, para 4(h)). ciass 


6 . 

. Plaintiffs argue that since there were only two 

n ia wrr nt n 0f T‘ i3 available for the period ending 
May 20, 1J72 the alleged class "necessarily relied on these 

wo documents’ Tnc defendants, however, contend that Weis 
not a publlc corporation" and sales of its stock wore 
private transactions"; that oral representations were the 
, for the sales taking place during the period July 7, 
™ 72 t^ rough Junc 1, 1973 (defendant Touche brief, p.21). 
lie defendants furtlier contend that each purchaser of Weis 
stock during the relevant period presents a separate question 
of reliance since the purchasers are a heterogeneous grouo of 
investors, varying in their knowledge of securities and 
therefore likely to have relied upon differing items of 
information. 


If all members of the proposed class relied solely 
upon the same financial statements and brochure, it is likely 
that common questions of fact and law would exist among the 
c ass'(led. R. Civ. P. 23(a)(2)). Since these statements and 
brochure cover the same time period (ending May 2 6-, 19 72) it 
is theoretically possible that most of the financial 
representations are common to both the statements md the 
brochure, including Liu- overstatement of earnings alleged by 
pJ.iiniills. In order |,> show the existence of common questions 
-it i noi necessary that there be identical statements but 
merely that there exist misrepresentations common to both. 

Green v. \foX±Corn. , 40f, F.2d 291, 299 (2d Cir. 1908) Nor is 
it necessary to show which report each individual member 
relied upon, since questions of reliance arc usually deferred 
until af Lor the class action determination has been made. 

v - KJcitz# 4.1. F.R.l). 377, 382 (S.D.N.Y. 1966; Tyler, J. ) 

.. , Thc Pfoblcm here, however, is that purchasers may have 

relied upon oral statements, as the defendants contend. Since 
the same oral statements arc unlikely to be made to each purchaser, 
it is generally considered that a class action based upon oral 
representations is not proper. Morris v. Durchard, 51 F.R.D. 


\ 
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535 - 5 3 « (S.U.N.Y. 1971 ; Pollock, J.) 


KoyulaUon 394 7 ( 2 d 


ed * 1969 Supp.) 


6 Loss, Securities 


the 


class mombcrs t woro L b-Iscd UrChaS f !S ° f Wois t "'' some or all 
statements. Such a >,° th oral «"d vritt" 

of com,ion questions under Pule 23 (i)'(2! > °% b<! | f3tal to a “"ding 
lnt °rrelated and cumulative n,ij ) ,. 2> lf 0,0 statements are 
course of conduct". rir.cher v u-tv a,"? 0 out « “common • 
cued) m order to SsTHblTsh‘sCST?’ F -' R - D - at 381 (above 
lt WOul d bo necessary to show ,k? u conunon course of conduct 
a manipulative scheme a?mod ”t ?? th ° dCfcnd ™^ engaged in ' 

riaintiffs have failed Proposed class here. 

merely staled their conclusion thaf'^ 5chemc; the V have 
and fact, do exist p rori h . ah common questions of law 

Plaintiff..,, lt th. affidavits^ 

°f Jaw and fact common to this proposed "eUsf? ““ qu0stion3 


/ 

' There 

that the class 
impracticable. 


7. 


is also 


avers 


that the 
P- 4 ) 


- so , a finainq 

pj t" paragriph^i(b) VZi “ 

. Plaintiffs* brief ( n i\ t tn ° class consists of 45 nrr e nnc „ 

Nabout fifty persons". Defendants^! Class wouid include 

cl ass is closer to 15 t! r , tS ' however, 

or more generally: "far lcssTth^r •^^ oltman affidavit, 
persons". (Levine affidavit! pa?a 5^ f50) dif ^ont 

classlnit-aUy in'orde? 5 to^ind ^atYe? eXaCt Si2e of the 
S-_°J_P* v * Litton Tndus T nr -jot a class exists. Fidelis 

p„ ni aX-77T^^r^-( h0 2 ” LiT’- 164 ' 170 

a dividing line between what i-V>i maglc J nUnber v.hich supplies 
class; the question of the praJtie?h?? S - and r What ij ‘ not a 
;' )nn nil the circumstances surround y ° f 3° inde r depends 
350 F.2d 836, 845 (2d Cir. 1968 ? a v,r • ^ S ° * Demarco v “ Edens, 
members might not bo a fatal flaw in atlon of approximately 
ass is so numerous that joinder is impracticable? Wh ° th ° r the 

ib that the si z^borders^m^he Y Wlththe proposed class here 
finding joinder impracticable Whfb nUnimum necessary for 
classes wuli members as few as 35 fr’id°? G cour t s have permitted 
lndu*a r _ies, Jnc., 293 i 5 ?u n a v “ Litton 

have denied class ic t i on <-1 ^ ’ a • 170 ^ Cit -°d above)), Ollier's 

25 (Moscarol li v‘. starun ^SS^ 1 ? 9 G «, the class numbered 
WUn a potential clats between 30^0 50 ' V {E * D ‘-V. 1968). 
have not shown that the members rc nU2mbers ' Plaintiffs 
indeed, plaintiffs have failed'to tho numerous for joinder; 
pointing to the sire of tl.e class. 4ny ° * he circumstances 
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concentraion or^distributinn o- d .i t0 show thG geographic 
Demarco v. Ed”s 390 r 2 d 2. L , ? pro P° sc<i class. In 
geoiTroph 1 c dSkraUw ^ j Cated abovel • the 

against the finding of a class P gimfl vc plai D tlffs " weighed 
information hero as to thf «® Similarly, there is no 

evaluate whether they ar too'sman'to 1 ^' 1 ''' 1 clain “ (to 
actions) or as to the c 1-0 wlW f 1 5° warrant individual 

lth whictl members could be identified. 

bears the burden*©? ostablishinc^thn-' ll ® h,ncnt of a class action 
determination may be made pT ‘w tS from which such a 

Practice 1 , 2 3.02-2 156. ° UA; 33 Mooro ' s Federal 


Tlv 


Civ. 

Conjjern iiif j i<uii! 
slated, noweve’i 
enacted to qi 


Uuli? A i 


on 


an ear i v ' S , aW,,lV ' '"t'ha:; is under 

p "03 < k ’^‘»-nunal Lon where possible. Fed U 

it . b Observations’ 

u 1 '• 4 j . '■ • r ;• IJ • y>, -io ay c n -n~h7nrbTy en 

In'*deaVi no ^th tSbl’^ ? Nation 

It has not been shown that tho case har i 
properly to be maintained as a class action 


8 . 

order'permitting plaintiff s' to’sue^oi^ "x^g” aS j! f ° r an 
because of the May 30, 1073 order of Judge Curfein^n^elEC 

action winch, among ptner things, enjoined all persons from 
commencinii actions nminr*. .... J - LX persons rrom 

of the enJrt UqUlnot WC1S W,thout f rrst obtaining an order 


Plaint iff:; a r«|u< 

1 " 1 t•« »»•*••• ■»11 it.|:: i 11. |„ 

|»rov. ...h an- finished, .,nd that the 
’ 1 1 ,,,;L • 111 1 l "‘ •' 1 h'Hl'it 1 VC, .should 


lhr 'l ll "* injunction applies only 
'' J *" '* P ’ ,: '*r lc i n , that t hose 

-injunction .is no longer 
Uie injunction be in 

oont. nd l li.it the d i L f i cu I t U-' . ,Si ° n to SUO Wcis - They 

. . .* Thf ’ h'-’ fendan to ilcrtxbcrg, Nager and 

plaintiffs. 


in 
el I 


'’<■ L , tho plaint! f fs 


wouLii l*e ii.^ 
I • v i rk 11 »j a 


i n I he mot ion of 


it.-, truslcii''la?d'i m]i on)''* VrVuV^hit^', |Jall Y WGiG (through 

hurlYin is sun n C bVn anV t^V?f l y 3UnCti ° n of Judc ^ 
injunction is no lonno Lhnt 1 lf for somc reason the 

claims are not provable under the' 1970^01?^ plaintiffs ' 
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WoLtVnTof to 


The 1970 Act 
of Wois as a bankruptcy 
in this Court, under the* 
be that plaintiffs have* 
apparently defendants c 
th(.:y arc not provable, 
the,liquidation wj 11 p C 
Tn Jn y even t, this dcci 
lirr>t instance, by Rcfe 


C mat?cr! at ?h a t ^ quic | ation of the business 
supervision of Referee^abit t pro ^ edlnc J 
claims provable in the liauidiri^’ may 

°"^" J ,«>« t„oy arc not s2 pro^SIi If 


The motion ■'for a cl; 


ss 


action determination is denied, 


^junction F £o "ermtt thf s'^action^o° n ° f ^ May 30 ' 1973 

action to proceed against Wei 


Lf -> permit thjs act-inn iy/J 

is denied without prejudice to ^ rocc - le cl against Weis 

D^bitt. iej uoice to such an application to Referee 

4 


SO ORDERED. 
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MEMORANDUM OF DEFENDANT LADENBURG THALMANN 
& CO., INC. (Filed May 8, 1974) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 

NORMAN RICH, et al., . 

Plaintiffs, : 

-against- . 

NEW YORK STOCK EXCHANGE, et al., ; 

Defendants. : 

- - 

MEMORANDUM OF DEFENDANT 
LADENBURG THALMANN & CO. INC. 

Plaintiffs move for an order, pursuant to Rule 23, 
F.R.Civ.P., and Rule 11A of this Court's Civil Rules, 
declaring this action to be a class action. Defendant 
New York Stock Exchange ("Exchange") also moves for summary 
Judgment against plaintiffs on the ground that they have no 
provable damages. 

Defendant Ladenburg Thalmann & Co. Inc. ("Ladenburg") 
submits this memorandum, together with the accompanying 
affidavit of Marvin G. Pickholz, (I) in opposition to 
plaintiffs' motion for class action status, and (ii) In 
support of defendant Exchange's motion for summary Judgment. 


73 Civil 4642 
(C.L.B.) 
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2 . 


1 . 


Defendant Ladenburg Joins In The 
Position of Defendant Exchan.-fe 


Defendant Exchange has submitted affidavits (together 
with. Inter alia, the transerlpts of plaintiffs' depositions 
and various documents) and a detailed memorandum in support 
of Its motion for summary Judgment and In opposition to 
Plaintiffs' motion for class action status, since those 
affidavits and that memorandum deal extensively with the 
reasons that require the denial of plaintiffs' class action 
motion and the granting of summary Judgment against plaintiffs, 
defendant ladenburg is not submitting separate affidavits 
and a separate memorandum to restate again all those reasons. 

Instead, and In order not to burden the Court with duplicative 
papers, defendant Ladenburg 


(a) joins in the motion of defendant 1 
Exchange for summary judgment, and moves toat 
summary judgment also be granted in defendant 
Ladenburg's favor against plaintiffs, on the 
grounds and for the reasons stated in the 
affidavits and memorandum of defendant 
Exchange; and 
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3. 


(b) opposes plaintiffs' motion for class 
action status, on the grounds and for the 
reasons stated in the affidavits and memorandum 
of defendant Exchange. 

a 

With respect to plaintiffs' class action motion, 
defendant Ladenburg also desires to bring to the Court's 
attention certain additional matters which demonstrate that 
this action may not properly be treated as a class action, 
and therefore that plaintiffs' motion must be denied. Those 
matters are set forth below and in the accompanying affidavit 
of defendant Ladenburg. 

2. Plaintiffs Have Failed To Sustain 
Their Burden of Establishing Their 
Right To Maintain A Class Action 

i 

Plaintiffs have the burden of establishing their 
right to maintain this action individually and as a class 
action and of demonstrating that each requirement of Rule 
23 and Rule 11A has been satisfied. E.g. , Demarco v. Edens , 
390 F.2d 836, 845 (2d Clr. 1968 ) ("it is fundamental that 
those seeking to maintain an action as a class action must 
make a positive showing that it would be impracticable to 
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4 . 


deny the prayer"); Cash v. Swlfton Land Corp. . 434 F.2d 569 , 

571 ( 6 th Cir. 1970 ) (plaintiff has "the positive burden of 
showing that the circumstances surrounding the case" Justify 
class action treatment); Sarbonne v. Levine . 73 Civil 3013, 
March 26, 1973 (Pickholz Aff. 1T5, Exh. B) ("the party 
seeking uhe establishment of a class action bears the burden 
of establishing those facts from which such a determination 
may be made" p. 6 ); Free World Foreign Cars, Inc, v. Alfa 
Romeo, 55 F.R.D. 26, 29 (S.D.N.Y. 1972) ("the machinery of 
the Rule with its attendant expense, should not be brought 
into play unless initially plaintiff, who has the burden of 
proof. Justifies its application"); Philadelphia Electric Co. 
v. Anaconda American Brass Co. . 43 F.R.D. 452, 457 (E.D. Pa. 
1968 ) ("the burden is on the plaintiffs to establish their 
right to maintain a class action"); 3B Moored F ederal Practice 
1T23.02-2 at p. 23-156 ("The burden is on the party, who 
seeks to utilize the class action, to establish hi 3 right 
to do so"). 

Moreover, plaintiffs do not meet their burden by simply 
parroting the language of Rule 23. Instead, they are 
required to state factual allegations from which the Court 
can make an informed decision as to whether the standards of 
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5 . 


Rule 23 have been met. As Professor Moore states In his 
treatise. 


"An action, of course, Is not maintainable 
as a class suit merely because It Is 
designated as such In the pleadings; 
whether It Is or not depends upon the 
attending facts . 3ot7i logic and Justice 
dictate that a party or parties who seek 
to bring an action on behalf of a class 
. . . must bring themselves within the 
requirements of Rule 23. Hence the 
complaint . . . should allege the exis¬ 
tence of the necessary facts showing that 
the prerequisites of subdivision (a) are 
satisfied, . . . and that the action falls 
within at least one of the three categories 
° f class action enumerated in subdivision 
(b) (emphasis added). 3B Moore's Federal 
Practice *123.02-2 at pp. 23-152 and 23-153. 


The importance of requiring strict adhearance to the 
burden imposed upon plaintiffs by Rule 23 and Rule 11A 
was emphasized by the Second Circuit in Elsen Carlisle 
&_ Jacquelin , 479 F.2d 1005 (2d Cir.), rehearing’en banc 
denied, 479 F.2d 1020 (2d Cir.), cert, granted . 4l4 U.S. 908 
(1973), which recognized the abuses that the class action 
device would otherwise permit. As Elsen points out, class 
actions "have sprouted and multiplied like the leaves of the 
green bay tree", and have severe "' in terror em' effects" 
which amount to 'legalized blackmail" in cases "where the 
merits of the class representatives claim is to say the least 
doubtful." 479 F.2d at 1018, 1019. 
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As defendant Exchange's memorandum points out, plaintiffs 
have failed to meet their burden of proof in various important 

respects. Their perfunctory four-page moving affidavit _ 

made by one of their attorneys -- devotes only a few 
paragraphs (pp. 3-4) to a purported justification for class 
action status, and even then simply parrots the conclusory, 
very general allegations of the second amended complaint. 

Thus, plaintiffs' present motion is like the motion made to 
Judge Wyatt (the Judge to whom the SIPC liquidation of Weis 
Securities, Inc. ("Weis") is assigned) in Sarbonne v. Levine , 
sunra, another action arising out of the liquidation of 
Weis, where plaintiffs failed to sustain their burden of 
establishing the elements necessary to a class action and 
where Judge Wyatt therefore denied the class action motion. 

As Judge Wyatt stated, 

j 

f 

'Plaintiffs have failed to show any such 
scheme [aimed at the proposed class]; 
they have merely stated their conclusion 
that common questions of law and fa ct do 
e xist . From'the complaint and the 
affidavits for plaintiffs, it cannot be 
determined that there are Questions of 
law and fact common to this propo sed 
class’', “ ‘--- 


and 


"There is also an inadequate foundation 
for a finding that the class is so 
numerous that Joinder of all members is 
impracticable" (emphasis added) (Pickholz 
Aff. 115, Exh. B (p. 5)) 


* 





76a 


7 


The teaching of such cases as Sarbonne v. Levine is 
that plaintiffs must sustain their burden of proof, and 
where -- as here -- they do not the class action motion 
must be denied.* 

CONCLUSION 

For the foregoing reasons, and the reasons stated in 
the affidavits and memorandum of defendant Exchange, (i) 
plaintiffs' class action motion should be denied, and (ii) 
summary Judgment should be granted in favor of defendant 
Exchange and defendant Ladenburg and against plaintiffs. 

Respectfully submitted, 

ROSENMAN COLIN KAYE PETSCHEK 
FREUND & EMIL 
Attorneys for Defendant 
Ladenburg Thalmann & Co. Inc. 


* While plaintiffs in Sarbonne v. Levine were investors 
in, rather than customers of, Weis, the burden of proof 
rule there applied by Judge Wyatt is universally applicable, 
whether the purported class is composed of investors, 
customers or others. 
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LETTER DATED MAY 21 
BROOKS TO CHARLES 


, 1974 FROM RUSSELL E. 
L. BRIEANT 


MILBANK, TWEED. HADLEY & McCLOY 
1 CHASE MANHATTAN PLAZA, NEW YORK 10003 

COPY 


May 21, 1974 


Re: 


Rich v. Hew York Stock Exchanqe 
ot al. 73 Civ. 4642 C.L.D 


Hon. Charles L. Brieant 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 
Doar Judge Brieant: 



. First, I enclose c cooy of Jucir'’> LanVrr 1 n 

" v • -orl: 

tsrTsmrzs- 


o decision 
Sto ck 

DTCCTT Fed. see. L.t.Trc'^Tw t ' J,J) ' ported 

cited the Court to tho indcpcndcnt’lnvor.tor decisis S** 1 
response t° nr Jolicn'o Si'&ZiT Cm bchol T of plaintlfto 

u- - ^vrissoz; o? 

was in effect i^Aprirind^lay^rif^^RSirs^^is^e 03 ^ 
exchange s capital rule. Paragraph (a) of Rule 325 acts the 
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basic requirement and tho many remaining pages of the rule 
provide who detailed instructions necessary to properly 

th0 * atio ! 1 referred the Court to this rule during 
le course of oral argument for the proposition that while 
the rule sets a prescribed capital ratio for an Exchange 

organisation, it doos not provide any specified penalty 
for violation of the rule. The first mattcJ, of course, is 
correction of the violation. Then, violations of S£ 
capital rule, as other rules, are.treated under general 
provisions or tno Exchange's constitution and rules 
providing for disciplinary proceedings and, upon a finding 
° f a broCid spectrum of penalties ranging through 

such things as a warning, a fine, or suspension, depending 
upon the circumstances of each ease. 

In tho interest of complete disclosure, I am also 
enclosing a copy of Exchange Rule 326, which reouires a 
reduction of a member organisation's business as it aoproachoc 
a condition which might give rise to violation of tho^capital 
requirements of Rule 325. Such a reduction occurred in 
respect.to Weis through the hero challenged transfer of some 
or heis margin accounts to Ladenberg (sco Rule 326(b).11). 

fll1 1 c Q nd i n 9 a copy of this letter and the enclosures 

to all counsel who have appeared in this action. 


Reopoctfully submitted. 


Russell E. Brooks 

REB:kat 

Enclosures 

cc: All Counsel \ 

(with enclosures) 











AFFIRMATION OF ALFRED S. JULIEN 

j UNITED STATES DISTRICT COURT 
! SOUTHERN DISTRICT OF NEW YORK 


NORMAN RICH, et al., 


- against 


Plaintiffs, 


NSW YORK STOCK EXCHANGE, et al„, 

Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS: 


73 Civ. 4642 
C »L. B. 


jj ALFRED S. JULIEN being duly sworn, deposes and says: 

♦ 

I am a member of the firm of Julien & Schlesin<>o r p c 

ij ... ’’ 

!: and am familiar with the pleadings and proceedings had in this 

• i 
\« 

j' action and am submitting this affidavit in opposition to the 
!. defendant, New lork Stock Exchange's motion for summary judgment 
;; allegedly on the grounds that the plaintiffs have no provable 


damages. 


This action arises out of the liquidation of Weis 


I Securities, Inc. On May 24, 1973, a SIPC Trustee was appointed 
i to acminister the assets of Weis due to Weis' financial condition 

i j 

i - 

;• at that time. The plaintiffs herein are the Trustees of the 

!» 
i 

; Side Profit Sharing Plan, (The Plan) who maintained a 

1 ! cash account with Weis on May 24, 1973 and Charles and Lillian 

i 

!'Shurpin who maintained a margin account with Weis on that same 
i; date. 
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When the SIPC Trustee was appointed, ail the assets i„ 

, the possession of Weis were frozen. customers of Weis even those „1 
felly paid up cash accounts, such as the Plan could not obtain 

(I thElr "” U ° r tr3de in ““oat. for a period of months. 

|j ^ addlCl0n ’ “ hen the SIPC t°ok over,certain securities 

!• were sold out for various accounts and the cash realized from 

|j those sales was not turned over to the customer until months 
?| later. 

i . 

!j 1 KiSh C0 make ilC clear cha t the Plaintiffs are not, 

!| as the New York Stock Exchange is claiming, attempting to use’ 

<; this Court to revise the SIPC Act or to object to the actions ^ 

of the SIPC Trustee. j 

The position of the plaintiffs in this oction is ! 

; clearly spelled out in the complaint and is in short that had the ' 

: New York Stock Exchange properly and adequately policed and ' ! 

ji SU?erViSed W ‘ U * a '»"*« °f the New York Stock Exchange, ' 

j'as the Stock Exchange had obligated itself to do, pursuant to ! 

Section 6 of the Securities Exchange Act of 1934 (13 U.S.C. 78 f) ! 

k th * n WelS W ° UU ' neVer have allowed to reach a point where its j 

! finanClal difficulties were such that a SIPC Trustee would have j 

! C ° ^ aPP ° inted the P la iotiffs suffering various damages as 1 
'Will be set out below. 

; The plaintiffs in this action are also claiming that 

i ^ C ° a SI?C TrUStee bei "S ^Pointed and at a time when the 


th 


I 







I the New York Stock Exchange was aware that Weis was in violation 
jof the net capital rules and was in financial difficulty, they 
jadvised certain large accounts of Weis to remove their accounts 
jjprior to May 24, 1973 when a S1PC Trustee was appointed and that 
jlthose accounts, therefore received an unfair advantage based on 
.'inside information, were able to remove their accounts from Weis 
rto the defendant, Ladenburg Thalmann & Co., and thus were able to 

t 

^ avoid all the consequences and damages which accrued to the 

^plaintiffs and all the other customers of Weis which arose out of ! 
! Che SIPC liquidation 0 

p The defei,dant - ^w York Stock Exchange has now made a 

;motion for summary judgment claiming that there are no genuine 
iissues of material fact,that the plaintiffs have no provable | 

'damages, and, therefore, this action should be dismissed. I 

I; The de£endaa£ > Vork Stock Exchange has spent 5 days | 

.deposing the plaintiffs in this action. During those depositions, ! 
;the Exchange asked how the plaintiffs felt they were damaged. ! 

One of the ways in which each of the named plaintiffs felt they \ 

.were damaged was that they were unable to trade in their account I 

for a period of months and thus lost the benefit o.E various ! 

.profitable transactions which they felt they would have made. I 

■The defendant. Stock Exchange, argues that that measure of damages j 

; 1£ s ? eculatlv!! and cannot bo proven and that this action therefore ’ 
should be-dismissed. 








T Stock Exchange has eery carefully in its 51 page 

|brief, in support of its nation, abstained fro* mentioning that 

jail the plaintiffs, aside from claiming damages for those 

|transactions which they claim they would have made, likewise have 

Claimed certain other damage.- which are definite, certain and 
^easily calculable. 

|| Sheldon Schiff, one of the Trustees of the Plan, testified ! 

I' ry clearly on page 344 * at seq. of his deposition, the ways i n ! 

|which the Trustees felt they were damaged, stating on pages 244- 

| 245: 

i! 

]| "Q How is it that you are able to state that 

the loss is an amount of four or five figures? 

I 1 ^ ^nd^oVnumb^rs?^ int ° those 

I I 

!j i 

■ j - ^hat does it represent? 

A ??nn b nin g ^ ble t0 pUt ° ur hands on ! 

:• $100,000 uhat we owned. 

I 

|j Mr * Schiff likewise testified (P. 214 of Schiff j 

•Deposition) that although the SIPC Trustee had sold out certain 
(securities for the Plan on May 24, 1973, and received cash in the 
jamount of $11,369.51, the West Side Plan did not receive that 
!; money from the SIPC Trustee until during the su «r of 1973 and thus : 
i for 0 few months was deprived of the use of that cash. j 

ij Mr ‘ Schiff further testified that the West Side Plan 

ji (P . 272 ° f Schlff deposition) did not receive dividends it was j 
, entitled to until months after it was entitled to them and that sol 
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^dividends were not paid to the Plat, mtil 1974. See also Rich 
['deposition (P.45'). 

!i Mr. Schiff also testified to the fact that the 

j.Trustee by liquidating small amounts of their securities compelled 

|i the Plan C ° be left ulth ° dd securities and Mr. Rich, 

•another Trustee of the Plan, testified (?. 37) that to trade 
|odd lot shares „o J cost the Plan larger commissions. 

1 I 

•Nr. Shurpin, during his deposition, likewise testified 
that he had been damaged by receiving dividends six to seven 
‘months late from the SIPC Trustee, (page 20) Mr. Shurpin who 
;had a margin account had his securities sold out for him by the 
^Trustee to pay off a debit which he ^ Weis on his margin 
•account. (His account was not under margin at this time) The 
SIPC Trustee not only sold off enough to pay the debit, but on 
May 24th sold off additional shares of Mr. Shurpin* s securities 
.for a total of $3,003.66 but Shurpin did not get his cash back 

t 

until July of 1973. 

i ? 

In addition, Shurpin testified that his major 

holding which the SIPC Trustee sold off was a company, GreaC 

Western Financial which he had been holding for If years for 

investment purposes (P. 18, 7,8-49) and he had no , esire to sell 

his holdings in Great Western Financial. Particularly, on May 

24, 1973 when the price of Great Western was 16V and its all 

tine low had been 15 7/3. Shurpin also makes it clear in his 

. 

affidavit in opposition to this motion, that in order to buy 


I 





! 
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;back the shares of Great Western Financial, he would have had 

j 

jto pay a higher price than he had been given for the forced sale 

on May 24, 1973, and that he would also have incurred brokerage 

i 

('commissions, and that he, therefore, could not be put into the 

i ■ 

{ • 

I same position he was in on May 24, 1973 before the SIPC Trustee 

$ ' 

| was appointed without suffering substantial damages, Shurpin 

li 

I further testified that ne is damaged by the tax consequences of 

it 

being forced to take a long term capital loss this year, and 
^tnat although he may carry tnis tax loss over to subsequent years, 
the tax loss will cost him to lose $1,000,00 per year until the 

j! 

1 $34,000.00 loss which he has suffered this year will be offset 

■by future possible capital gains. 

:: 

In Ughw Ol the doove and the very specific and provable 
damages which have been set forth in the accompanying affidavits 
•of Sheldon Schiff, on behalf of the Plan, and by Charles Shurpin, 
it is incomprehensible to your deponent, how the New York Stock 
exchange can claim that the plaintiffs have no provable damages. 

t 

In a memorandum dated June 1, 1973, by James J. Needham, 

l 

the Chief Executive Officer of the New York Stock Exchange 

4 i’ 

(annexed hereto as Exhibit "A") Mr. Needham state. 

J * 

"Despite the very clear advantages of 
the SIPC legislation, the rigid legal 
procedures that the Act requires can 
work to the disadvantage of the in¬ 
vestors whom the new law is designed 
to assist." 





I The defendant. New York Stock Exchange is thus very 

!well aware that the SIPC liquidation can and does result in 
1, damages to customers of Weis, 

i! 

jj YOUr de P onenC fails to understand the argument made by 

:;New York Stock Exchange (P. 26 of its memorandum) with regard 
Si to che plaintiff's claim concerning higher commissions which they 
Twill have to pay due to the SIPC Trustee leaving them with odd 
;,lots rather than round lots of securities. 

The Scock Exchange apparently takes the position that 
-since it considers the damages arising out of odd lot commissions 
{to be de minimis, they are entitled to summary judgment even if 
!;the damages arising out of odd lot commissions can be proven by 
• tne plaintiff c If there is only one thing that the Eisen case 
; has made clear in this Circuit, it is that the damages suffered 
; by a Plaintiff because he has been compelled to pay greater 
, comrnlsslori on an odd lot than he would have had to pay on a 
: round lot, are sufficient to entitle him to bring a cause of 
paction. It is not speculative to assert that the plaintiffs have 

' not suffered any damages until they have actually sold an odd lot 

/ 

jard paid additional commissions. The difference'between round 

{ i 

, lot commissions and odd lot commissions can be readily calculated 
from a chart. It is a lot more speculative to state, as the New 
York Stock Exchange does, that from some mysterious source the 
plaintiff may receive additional securities to round out their 
odd lots and, therefore, by the time they sell their securities. 





they will have a round lot. 
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The defendant, New York Stock Exchange on this 
!j mot:ion 1S basing its motion for summary judgment solely on the 
ij claiia chat the plaintiffs have no provable damages. It is not 

j j 

tj contesting the liability aspect of the case at this point. 

!j Therefore » if this Court finds that the plaintiffs have suffered 
ji . | 

arvf_ amount of damages which are provable at a trial of this action 

jf / 

Chen che defendant. Stock Exchang s .notion for summary judgment | 

! 

J must be denied. 1 

I 

I 

The afridavitsof Charles Shurpin and Sheldon Schiff j 

in opposition to the defendant. Stock Exchange's motion for 

5> I 

=j summary judgment set forth very clearly certain concrete and 

•‘I ! 

; definite damages which they have suffered. In addition the 

* j 

plaintiffs have suffered perhaps greater damages from the fact 

# 

that their accounts were frozen and they could not undertake ! 

transactions which they intended to had their accounts not been • 

_rozen. Difficulty in the proving of damages does not, 
however, warrant summary judgment. 

WHEREFORE, your deponent requests that the defendant 
Stock Exchange's motion for summary judgment be 'lenied. 

Sworn to before me this 


7th day of May, 1974. 


i. - . •• 



Mfr 


■ ^j$. jjrtjLen 


i 
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MEMO DATED JUNE 1, 1973 FROM JAMES J. NEEDHAM 

TO MEMBERS -AND ALLIED MEMBERS 
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Juno 1 , 1973 


s J NcecJham 
r^an afttf 
f *ccut>ve 0’» cer 


T °: Members and Allied Members 

SUBJECT: Board Meeting - May 24th 

The newly elected Board held its first meeting Thursday, 

May 24th. Jonnally this meeting would have been concerned 
mainly with the usual organizational matters of a new Board. 
However, events dictated otherwise. For the long-range future 
of the Exchange, probably the most significant act ion was a 
vote of the Board authorizing discussions with representatives 
of the Pacific Stock Exchange, Inc. to explore the feasibility 
of an affiliation. 

The objectives of such an affiliation would be to provide bet¬ 
ter markets in listed securities and to realize economies in 
operations which^should ultimately benefit the investing pub- 
iic. The Boards of both Exchanges believe that any such af¬ 
filiation would hasten the formation of a central market sys¬ 
tem, embody:ng active competition between markets. 

I he other major development that preoccupied our meeting was 
the situation at Weis Securities Inc. The progressively de¬ 
teriorating capital position of the firm made it necessary 
for the Board on the afternoon of May 24th to suspend Weis 
as a member organization after finding that the firm was in 
such financial condition that it could not continue in busi¬ 
ness with safety to its creditors or the Exchange. 

On Tuesday of this week, the Exchange's Surveillance Committee 
met again trying to find a solution to the problems of Weis 
Securities and to see if it might be possible to avoid a 
court liquidation under the procedures provided by the Securi¬ 
ties Investor Protection Act of 1970. 

Many avenues were explored but none appeared to assure all 
customers of Weis the degree of protection afforded under 
SfPC. Accordingly, the Board of Directors of the Exchange 
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at a special meeting in the late afternoon of May 29th ac- 
cepted the recommendation of its Surveillance Committee that 
indemnification could be provided by the Exchange in con¬ 
nection with the transfer of customer accounts to another 
member organization. 

On May 30th Judge Gurfein in the Federal District Court for 

e • outhern District of New York appointed a SIPC Trustee 
for Weis Securities. 

th ® very c : lear advantages of the SIPC legislation, the 
rigid legal procedures that the Act requires can work to the 
disadvantage of the investors whom the new law is designed to 
assist. Consequently, the Exchange now is studying possible 

Y he 5 1PC which wo Zy recommend 

to the Loa^d and to Congress later this year. 

At the May 24th meeting the new Board also discussed several 
other patters. The proposal to increase commissions, x^hich 
was originally approved by the Board at its May 3rd meeting 
was nut into Constitutional language and the necessary amend¬ 
ments were formally laid on the table, which starts the pro¬ 
cess for an eventual membership vote on the required consti- 
tutional amendments. However, approval of the SEC will be 
sought before the matte Is voted on by the membership. We 
are submitting a formal application to the SEC in support of 
\ ‘ C P r °P°sal and meanwhile are preparing for public hear¬ 
ings which have not as yet been scheduled. 

P^,- B ? a , rd al ?° lUscussed the policy concerning Managed 
istitutlonal Accounts, a matter that the Board will take 
up again at its scheduled meeting in Washington June 7th. 














AFFIDAVIT OF CHARLES SHURPIN IN OPPOSITION 

ATES DISTRTPT rnimm 


! ^!TED STATES DISTRICT court 
I S0LrriIEI ^ DISTRICT of new tork 


; NORMAN RICH, et al.. 


-x 


j; Plaintiffs, 

!' - against - 

i 

j; NEW Y0RK STOCK EXCHANGE, et al., 

4 I 

j* Defendants. 

. i 


73 Civ. 4642 

C.L.B. 


t , a w M a 

“ 1 


-X 


j STATE OF NEW YORK ) 

{.COUNTY OF NEW YORK ) SS: 

} | 

j CHARLES SHURPIN being duly sworn h, 

b uui.y sworn, deposes and says: 

I am one of the nl• . . 

i? «... -MiHs ln th ls action anl mk ^ 

i: is affidavit in ooposition to the i e 

i' " t0 Che defendant. New York Stock 

Exchange's notion for summary judgment. 

I was a customer of Weis Securities inr 
, us , inc., maintaining 

j! 00 indlVldUal a=C0Unt in «*» -me and a joint account 

: the ^ ° f mySelf and my Both account 

were margin accounts„ 

!; ^ May M1 19?3 ’ » U «.ie customers was 

■ stopped and the Court ordered SIPC to take over and liquidate 

Weis Securities due to financial niff , . 

financial difficulties of Weis. 

The New York Stock Exchange takes the position that 

: because I eventuaUy got hack either stock certificates for the 

; SeCU ^ ltlCS held in -V account at Weis on May 24th, 1973 , or 

'.received cash from the SIPC trustee for the ecu-'tv i 
j enw equity m my account, 

. valued as of May 24, 1973 th-if- t i 

. ’ ?J ’ that 1 have not been damaged and, 

. therefore, cannot brine an action in this r„„„ 








J 


What the Stock Exchange fails to state is that since 
_ account was a margin account when the S1PC Trustee came in to 
I liquidate Weis, he immediately valued all my securities as of 

|; 24th ’ 1973 ’ S ° ld 0f£ ^ strongest securities in order to pay 

|; off the debit which I owed to Weis although my account was not 

|; belOW the required nar S^ n and in fact sold off securities in 
excess of the amount necessary to pay my debit to Weis so 
, that I was left with a cash balance of $3,003.66. 

j' ThS SIPG TrusCse was thus holding $3,003.66 of my money 

:• fr0m ‘ May 24, 1973 uatil approximately July 1st, 1973, the date 

I! th * SIPC TrUSte * nailed 3 check <^o me for that amount. During 

j: thlS Peri ° d ° f ttee 1 recelved interest on my monies held by 
; the SIPC Trustee* 

. In the interim between Hay 24, 1973 and July 30, 1973, 

(the date that I received back from the Sire Trustee the 42 
shares of Great Western Financial which he had not sold out of 
: ^ aCcount ’ ouC ° f the approximately 800 shares of Great Western 
J, Flnancial whlch 1 h = d in ray account on hay 24, 1973) the price of 
Great Western Financial, my principal holding, went up from 1% 

pp-oxitra.e_y^l 9 -. In addition, had I wanted to repurchase 

: th ° 89 Sh3reS ° f Great West2rn financial, I would have had to pay 
brokerage commissions to the broker for handling the transaction 
for me. 
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ji I had been holding Great Western Financial for 

j; approxMat:el y 15 years for investment purposes and had no 
j; desire to sell it. ! was suddenly faced with a situation where 

j] ^ SeCUrUleS " ere S ° ld *« - withou t -y approval although 
j 1 ^ ° f£ered t0 Pay ^ which was owing on my margin 
i account so that I could have my account transferred to another 

I br ° kera8e fi ™- ^ - - repurchase the securities whii 

f 1 had been h0ldins f0r 15 yaara which I did not want to sell, I j 
j; W ° Uld n ° W haVe C ° pay Che brokerage commissions and a higher price! 


j| ^ ^ SSTO —rities which were sold out for me. 

!' Similarly, ror some reason known best to the SIPC 

■Trustee, odd numbers of shares were sold from my holdings. 

(/ ' lthOU3h the h.tchcnge claims that the Trustee did not sell off 
■ -ny shares, yet the Trustee at one point demanded that I sign 
over my shares in Seeburg Industries. See Exchange's Exhibit j 

; 49, P ‘ 155 ° £ my depositi °n-) Where I once had 100 shares, the j 
. Trustee had sold off one or two shares leaving me with an odd j 

| number of shares and not a round lot (units of 100), and you have ! 

to pay additional commissions and pot loop t ' 

j; S “ nd geC less fo - your securities if you 

sell an odd lot rather than a round lot. 1 j 

: Further, dividends which were due to me for my stock 

wore not received by me until 6 or 7 months lator when they were 

finally forwarded to me by the SIPC Trus-e* r • , 

j wiiu UUj ^ 2 t I received no 

; interest on those funds for the period that I did not have the 
! use of theni. 








92a 

Slmllarly by haVi " 8 ^Uies sold out for „,e at a 

! Cine “ hen 1 did n<>t Wa " C them Sold * 1 incurred tax consequences ,,l; 
|| which are highly unfavorable. Annexed hereto is a copy of 

j! Schedule "D" of my 1973 income tax return showing that I have 

I SUff6red 3 10,18 t * r " CaplCal loss ° f $34,345.22. Although this I 

I; taX 1053 Can be Carried Wer f ™" year to year, the way the tax 
laws are scruccured > i „ui be losing $1>000>00 per year for 


i: 


each year chat I carry this loss over. 

I feel that the greatest damage occurred to me from the 

I 


< 


circumstances that I could not trade in my securities for a period 
| of approximately two months during which my account and assets werj 
| frozen. The defendants in this case have taken my deposition I 

i ° tfer 3 CW ° day Peri ° d ' Februar y 7, 1974 and again on April \ 

.12, 1974. During that deposition, I was asked what transactions j 
I would have made had my assets been available to me, and I j 

■ advised the defendants of what transactions I contemplated making. \ 
; 1 realize that there is nothingin writing to substantiate the ! 

•transactions that I contemplated making, but was prevented from i 
asking, and that, therefore, those damages are difficult to prove. : 

The fact, however, that there may be some damages which' 
are difficult to prove should not prohibit me from recovering ' 

for those damages which are easily ascertainable and readily ' 

provable, to wit: j 


i 

i 


- 4 - 


« 
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a) The fact that I was deprived of the use 

Of $3,000.00 in cash from Hay 24, i973 until 
approximately July 1, i 973 when che TrusCee 

finally returned the credit balance of my 
account to me. 

b> ThaC £everal thousand dollars in assets in 
the form of securities were frozen and I am 
entitled to receive interest on the value of 

those assets for the period of time for which 
they were frozen. 

O That my securities, particularly Great Western 
Financial, which I had been holding for almost 
15 years were sold despite my desire to retain 
these .Murnms, That Groat Western Financial 

W <-S Sold for Cl n f l i 

p - lce of 1& 4 almost the lowest 
that security has ever been in the 15 years I 

have held it. I think its all time low is 15 7/8. 
In addition, had I wanted to and been able to 
repurchase Great Western Financial, I would have 
had to pay a higher price and brokerage cohesions 
in order to be put back into the same position I 

"• tn ° n May 24 ’ 1973 before the sire liquidation. 
d) Th ° SIPC TrUStC = leaving me with odd lots of 
securities has put me in a position whore I must 





e) 


i 


f) 


9ka 

accept a lower price for and pay higher comissions 
in order to sell these securities. 

By selling wy securities in a year in which I did not 
want to sell them, I have suffered adverse tax 
consequences and will continue to lose $1,000.00 per 
year until such time as I have used up the 

$34,345.22 which I have had as a long term capital 
loss for the year 1973, 

The SIPC Trustee forwarded the dividends to me, to 
j; WhiCh 1 WaS titled, months after I should have 

received them and I am entitled to interest on those 

» 

j monies. 

[ 

'• 1 ha ' ,e been greatly injured by the fact that 

the New York Stock Exchange failed to properly supervise and 

; police the activities of one of its member firms, Weis Securities. 

j-™* 1 f6el that had che sc ° ck exchange properly supervised 

;Weis and become aware of any irregularities as they arose, it 
;would noc have been necessary to appoint a SIPC Trustee and I 
would not have incurred the specific losses which.I have set out 
above as well as other losses which may be more difficult to prove 

^arising out of the liquidation of Weis Securities, Inc. by the 
SIPC Trustee, 

! Although lam not satisfied by the way the SIPC 

Trustee handled my account, I wish to make it clear that this 




t 


6 
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|.action is not based on my quarrel with SIPC but rather upon 

||the fact that had the New York Stock Exchange properly policed 
j ; and supervised Weis, the situation would never have come about 
jjwhich would have necessitated the appointment of a SIPC Trustee. 

I 

I; In light of the foregoing, which demonstrates that 

j ; 1 have suffered certain concrete and easily calculable damages 
l;by reason of the Weis liquidation, the Exchange's motion for 
»• sunmar y judgment on the ground that I have not suffered any 

i. i 

}• provable damages should be denied,, 


Sworn to before me thi: 

) 

6th day of May, 1974. 

>: r (' 

.j>- J j \ 

IMVI9 JARO'!.' 

ftfelic, s; to r.f i:,w Yufk 
No. 31 ■’WVC 

’.fi N-* Vr.v Catn-v 

’.•.i fcaW* ~-' J ‘ J*-'- 




Charles Shurpin 






* 
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AFFIDAVIT OF SHELDON SCHIFF IN OPPOSITION 

! UNITED STATES DISTRICT COURT 
! SOUTHERN DISTRICT OF NEW YORK 
-- 


j NORMAN RICH, et ^1., 


Plaintiffs, 


- against - 


73 Civ. 4642 C.L.B. 


NEW YORK STOCK EXCHANGE, et al., 

Defendants. 


i STATE OF NEW YORK ) 

! ^ UNTY OF NEW YORK ) SS: 


j. SHELU01 '' SM1FF b3in 8 dul y deposes and says: 

j; I am one of Che Trustees of the West Side Corporation 

| Profit Sharing Plan, one of the plaintiffs herein and am making j 

. this Affidavit in opposition to defendant New York Stock Exchange's 1 

motion for summary judgment. j 

! The '' aSC SWa C ° rp0raUon Sharing Plan maintained ! 

f a " aCCOUnt With HeXS Inc. on May 24, 1973 when all ! 

j-trading by Weis customers was halted, customers could not obtain 

j their accounts and the court ordered SIPC to take over and I 

UqUldaCe Wels Securities due to financial difficulties by Weis. ^ 
The West Side Corporation Profit Sharing (Plan) maintaJed 
a cash account with Weis and all securities in it,- account were fuliy 
paid for. Annexed hereto as Exhibit "A" is „ i Isc and che j 

* valuation of the ppiiTit"!kri • I 

securities oelonging to the Plan which were in the 

| P08MS8t ° n 01 ' ,aU aa Ma P **. I”!- (The valuation of Exhibit »A» ! 

• 18 88 ° f ** 19 ”. but there were no substantial changes) 1 
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The New York Jtock Exchange takes the position that 

| 

,because eventually the Plan received either stock certificates 

» 

ior cash for those securities which they did not receive back 

I 

.from the oIPC that the Plan has not been damaged and, therefore, 

ihas no standing to proceed with this action. 

The Stock Exchange ignores the fact that as of May 
: i 

24, 1973, certain securities were sold out of the Plan and the 

i 

Plan was credited with $11,869.51 in cash and that similarly, ! 

the Plan had a cash credit balance of $215.66. The Plan, however, ! 
did not receive the more than $12,000 belonging to itfor a period 

i 

% 

of approximately two months. The Plan also received no interest 

| 

on the $12,000.00. Similarly, the dividends which belonged to 

'■ | 

the Plan were not paid to the Plan when they were issued, and the j 

Plan did not receive their dividends until months later, and, 

Oi. course, no interest was paid to the Plan on the dividend monies 
it did not receive for a period of months. 

The Trustee did not return the same amount of shares to ' 

l 

• 

the Plan that the Plan had in its account on May 24, 1973. Instead, 

k 

for whatever reason, a small number of shares were sold off 
from many of the securities held by the Plan, for example, where 

j 

the Plan owned 100 shares of El Paso Natural Gas, they received 

• 

back 98 shares from the Trustee. Where the plan owned 300 shares 

of Union Electric, they received back 296 shares from the Trustee.' 

i 

I 

When you sell an odd lot of secuirities (an odd lot being one 
other than in 100 denomination^ , the brokerage commissions for the 
sale are greater than when you sell a round lot. I 






T ° Cl£i "” ? the E “ h an Se does chat because the "« 

j' Plan had fundS l " a -vmgs bank account (which waa drawing 
hUntercst) the y could have repurchased whatever shares were sold 
; out for it by the Trustee and, therefore, the Plan was not 
|damaged financially, is almost nonsensical, what they are saying- 

.'! eSSenCe 1S tnal: WIUle che Trustee was holding $ 12 , 000.00 of ! 

ithe Plan's money, the Plan should advance $12,000.00 in interest \ 

I receiving funds and oay brokemoo • I 

1 y Drokera S e commissions to repurchase 

v snares which 'jp s i n •? o o I 

" ' accou "‘- on M *y 24, 1973, ,a„d Which the 

i.Plan never desired to , J 

S * 11 ’ ln order Co ^ put back into the 

same position it was in on May 24 1973 -, nr i w < 

-• . y ^ 4 ’ 19/3 and y et the Stock Exchange . 

-•iaimt the Plan was not damaged. ! 

. 10 additi ° n * ^ Pl3n d ^* d ^ having $ 100 , 000.00 ! 

assets -rozon for a period varying from six weeks to close ? 

I to six months. The securities were sent back to the Plan by the j 

1 Trustee in dribs and drabs during a o-rind „f - • 

P'- rj -° J o£ time extending from 

: July through October, 1973 T! , pr , , 

» v/s. T lie re can be no question chat 

; $100,000.00 belonging to the Plan belongs only to the Plan and it ! 

! is entitled to the use of that $ 100 , 000.00 and if it is deprived J 

i tne usg of its nion^v t- u ^ pi n . * 

y ’ tn " Plan 10 ent itled to receive the interest ! 

on the money which was unavailable to It. ' | 

The Plan was most severely damaged by t! a fact that it ‘ 

; could not trade in the securities in which it owned, particularly I 

. the Plan had intended to sell Guardian Industries which sold for ? 

$21,00 a share on Mav 0U '1071 T 1 . J 

J ’ 1973 ’ Instaarl tha Plcn could not dispose 

Oi. Guardian Industries sinno ! 

* inCe 1Cs cccou.nt was frozen by the Weis 




, liquidation, and by the time the Plan finally received back its 


100a 


i stock certificates of Guardian Industries, Guardian was selling 
• the area of $17.00* I realize that this is perhaps more 
.difficult to prove than the other items of damage since it is 


* 

j, difficult to show what you would have done with money had it been 

i i 


i available to you. However, the fact that this item of damages 


* 

! is more difficult to prove than the other items set out above, does 


| 

not mean that the Plan has not been damaged. It also does not mean 


i 

j.that if the Plan is unable, for whatever reason, to prove one item 


• of damage, it therefore has no right to proceed at a trial of this 1 


, I 

, action to prove those items of damage which are readily ascertainable 


I easily calculated such as interest on the monies and assets 


of the Plan which the Plan was deprived of by reason of the 


; Weis liquidation. 


The Trustees are not attempting to use this Court as a 


i 

1 forum to settle whatever quarrels they have with SIPC and the 


manner of the Weis liquidation by the SIPC Trustee. It is the 


Trustee's position that had the New York Stock Exchange properly 


supervised and policed the activities of Weis, the situation 


wherein a SIPC Trustee would become necessary would never have 


* 

* I 


arisen and the losses incurred by the Plan would .iot have taken 


place. 


Sworn to before me this 


i6th day of Hay, 1974 

!' Vn ■ '■ , 






Sheldon Schiff // 

* / t 


* x i A • . - 






EXHIBIT A - 


-3C0 Bonds 
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PROFIT SHARING PLAN ANNEXED TO FOREGOING 

Weis Ssawiiss fee AFF,0AVIT 
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49 WEST 33 


• - u ^ j ME. ■’ * J *«K Cr^C*. EX'„HAf;3£. ,N'J 

33rd STREET, MEW YORK. NEW r'ORK 10001 • 212/365-0500 


- . 


TRUSTEE OF WEST 

SIDE CORP. 
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- «*T 
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2,254.25 
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19 5/S 
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5,100.00 
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12,632.50 Uniroyal 
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16.137.50 
10,600.00 
22,625.00 

10.517.50 

107,039.50 
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PLAINTIFFS' MEMORANDUM OF LAW IN OPPOSITION TO THE 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT OF NEW YORK 

-x 

NORMAN RICH, et al. , 73 Civ. 4642 (CLB) 

Plaintiffs, 

-against- 

NEW YCRK STOCK EXCHANGE, et al.. 

Defendants. 

-- 

PUUNTirrS' MEMORANDUM OF 
LAW IN OPPOSITION TO THE 
DEFENDANT'S MOTION FOR 
SimMARY JUDGMENT _ j 

Introductory Statement 

The plaintiffs are former customers of Weis Securities, 
Inc., who maintained accounts with Weis on May 24, 1973, at 
which time legal proceedings were instituted by SIPC, and, sub¬ 
sequently, a SIPC trustee was appointed to administer and liquidate 
the assets of Weis due to Weis' precarious financial condition. 
Following May 24, 1973, the assets of all of the customers of Weis 
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the plaintiffs, 

were frozen/and all other persons similarly situated were unable 
to obtain either the cash for their securities or their securities 
for a period of several months and during this period of time were 
unable to trade in their accounts. 

The defendant, New York Stock Exchange, has brought 
on this motion for summary judgment which does not contest the 
liability or the acts of the defendant, New York Stock Exchange, 
which the plaintiffs complain of, but takes the position that it 
is entitled to summary judgment on the ground that there are no 
genuine issues of material fact, that the plaintiffs have no prov¬ 
able damages and that the Mew York Stock Exchange is entitled to 

i 

summary judgment. 

The affidavits of Alfred S. Julien, Sheldon Schiff and 
Charles Shurpin, submitted in opposition to the defendant Exchange's 
motion for summary judgment, clearly set out several very specific 
damages which were suffered by the plaintiffs which can readily and 
easily be proven upon a trial of this action. In light of this, the 
New York Stock Exchange's motion for summary judgment must be 


denied. 
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Point I 

SUMMARY JUDGMENT SHOULD NOT 
BE GRANTED WHERE THERE IS THE 
SLIGHTEST DOUBT AS TO THE FACTS. 

The New York Stock Exchange claims that the plaintiffs 
have no provable damages since the Exchange in its moving papers 
has seen fit to ignore all the items of damages enumerated by 
the plaintiffs and as set forth in their affidavits in opposition to 
the New York Stock Exchange's motion except the item of damage 
which the plaintiffs claim they suffered because they were unable 
to effectuate certain profitable transactions which they would have 
made had their accounts and assets not been frozen. 

The New York Stock Exchange ignores the plaintiffs 
claim for damage for: 

a. interest on their money and assets which were 

denied to them for a period of several months; j 

b. interest on dividends which were delayed for 
several months; 

c. additional expense? which will be incurred 
by the plaintiffs upon the sale of certain securities 
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because they arc odd lots rather than round lots. 
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d. adverse tax consequences. 

All of the above damages being readily ascertainable, calculable 
and easily proven upon the trial of this action. 

Where there is the slightest doubt as to the facts, 
sum mar/ judgment should not be granted. See Dean Con^ m^n 

CO * V * Coro .. 37 F.R.D. 242 

(S.D.N.Y., 1965). Judge Frank stated in Doehlor Metal Furniture 
v * Un ited States . MS F.2d 130: 

. . , . . " V/e take this occasion to suggest that 
trial judges should exercise great care in granting 
motion! for summary judgment. A litigant has a 

"f‘ ' f ,rlal Wh ° re th0re Is lhe sl ‘SJhtest doubt 

as to the facts... ." (At 136) 

> our case, although the plaintiffs admit that certain 
damages are imprecise because they are based upon what the 
Plaintiffs would have done with their assets had they been avail¬ 
able to them, other damages are set forth with great precision in 
the affidavits of Sheldon Schiff and Charles Shurpin which are being 
submitted in opposition to the Stock exchange’s motion for summary 
judgment and as to those damages it cannot be said that there are 
no genuine issues of r„ aerial fact as to whether or not the plaintiffs 
have provable damages and since the plaintiffs have some, and as a 

matter of fact, very substantial provable damages, summary judgment 
must be denied. 
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In the se, Schutter Candy Co. v. S tei n Bros. Paper 
Box Co. , 338 F. 2d 558 (7th Cir., 1964) cited by the defendant. 

Stock Exchange, in support of its motion (page 22 of Stock 
Exchange’s brief), the Court was faced with the very same issue 
which is now present here. In that case, the plaintiff was able 

T 

to prove certain damages in the amount of $17,481.30. The plaintiff 
claimed an additional $250,000 for loss of good will and damage 
to business reputation. The plaintiff in Schutter , however, was 
unable to prove the damages arising out of the loss of good will 
and damage to its business reputation. The Court in that case did 
not dismiss the plaintiff's claim or grant summary judgment as to 
the plaintiff's entire claim merely because the plaintiff was unable 
to prove some of the damages it sustained, rather the Court'in 
Schutte r awarded the plaintiff such damages as it was able to prove. 

The plaintiffs in this case are likewise entitled to have this Court 
decide at a trial which damages they have adequately proved and are 
entitled to recover from the defendants. 

In a motion for summary judgment, the Court’s duty is 
limited to determining whether factual issues exist and not in deter¬ 
mining the issues themselves. See Slagle v. United States . 228 F.2d 
673 (5th Cir., 1956). 
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The facts of this case indicate that there are substantial 
material issues of fact existing between the parties. The determin¬ 
ation of factual issues should be made by the Judge or jury at a 
trial of this action and avoid what Judge Frank in Colby v! Klune, 

178 F.2d 872 (2d Cir., 1949) labeled "a trial by affidavit." 

The party moving for summary judgment has the burden 
of demonstrating that there is no genuine issue of fact between 
the parties. Fair bank, Morse & C o. v. Consol i dated Fisheries Co . 
190 f . 2d 817 (3d Cir., 1951). As the Court stated in I nsurance Co. 
of No. Amer. v. Boswort h Const ruction Co. . 469 F. 2d 1266 (5th Cir., 
1972): 

* * * : 

"... The burden is on the moving party to show 
that there is not the slightest doubt as to the facts 
and that only the legal conclusion remains to be 
resolved. Lighting Fixture <5, Flee. Sup. Co. v. 

Continental Ins. Co., 5 Cir. 1969, 420 F.2d 1211, 

1213; United States v. Burket, 5 Cir. 1968, 402 F.2d 
4 26; National Screen Service Corp. v. Poster Fxchanga, 

Inc., 5 Cir. 1962, 305 F.2d 647. Even though the 
facts are undisputed, summary judgment is inappropriate 
if competing reasonable inferences may be drawn as to 
any material factual issues. Cole v. Chevron Chem. 

Co.,5 Cir. 1970, 427 F.2d 380; N.L.R.B. v. Smith 
Industries, Inc., 5 Cir. 1968, 403 F.2d 889. (At 1268) 

The defendant, Mew York Stock Exchange, has not carried the burden 

in this case and its motion for summary judgment should be denied. 
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Conclusion 

There are genuine issues of material fact between the 
parties as to whether or not the plaintiffs have suffered provable 
damages. The defendant, New York Stock Exchange, in its 
moving papers, ignored those damages of the plaintiffs which are 
easily provable at a trial of this action. Since there is a genuine 
issue at to the facts of what damages the plaintiffs have suffered 
which can be proved at a trial of this action, the defendant. New 
York Stock Exchange's motion for summary should be denied. 


Respectfully submitted, 

JUEIEN & SCHLESINGER, to .C. 
Attorneys for the Plaintiff 


Alfred S. Julien, 
Stuart A. Schlesinger, 
David Jaroslawicz, 


Of Counsel. 
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UNITED STATES DISTRICT COURT 
oOUTHERN DISTRICT OE NEW YORK 


-x 


NORMAN RICH, et al.. 


Plaintiffs, 


-against- 

NEW YORK STOCK EXCHANGE, 
et al., 


73 Civ. 4642 
(C.L.B.) 


Defendants. 


—x 


PIMmrFSVSU PPLEMENTA L MEMOPAwm^ 

The merits of this action are not presently on review. 

A motion for class action recognition does not examine nor go to the 
merits of the action. The defendants in their motion for summary 
judgment have rested exclusively on the ground that the plaintiffs 
have no provable damages. If their motion were based on the merits 
of this action and as to what certain defendants did nor did not do, 
there would obviously be a need for the plaintiffs to conduct addi¬ 
tional discovery in order to properly respond to a summary judgment 








motion based upon the merits of this action. The defendants, however, 
have clearly stated that they are resting their instant motion for summary 
judgment on the sing’s proposition that regardless of the nrarits of this 
action, plaintiffs have no provable damages. 

Point I 

THIS ACTION IS PROPERLY 
I N THE FEDERAL COURT 

The plaintiffs' case principally deals with two specific 
sections of the Securities Exchange Act of 1934; Section 6 (15 U.S C. 
78f) Pursuant to which the defendant, New York Stock Exchange, 
assumed the responsibilities and duties to supervise its member firms 
and Section 10 (15 U.S.C. 78j) and the rules promulgated thereunder by 

i 

the Securities and Exchange Commission which prohibit any .fraud in 
connection with purchases or sales in the securities market. 

This case is thus readily distinguishable from the case of 
Kavit v. A.L. Stamm &_Co., 491 E.2d 1176 (2d Cir. , 1974) which was 
called to the Court's attention by counsel for Ladenburg Thalmann. 

Point II 

NON-TRADING 'TIPPERS' ARE 
LIA BLE UNDER 10b-5. _ 

The defendant, New York Stock Exchange, cites Levine v. 
Seilon, In c. , 439 E. 2d 3 2 9 (2d Cir., 1971) for the proposition that the 
plaintiffs cannot claim that they too were entitled to bo 'tippoes'. That 
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IS not the plaintiffs’ claim In this case. The plaintiffs' thrust fs not 
that the defendants should also have tipped them but that the defendants 
had a duty to either publicly disseminate the information which was in 
'heir possession to all persons similarly situated or to tell no one. The 
defendants cannot pick and choose and provide certain large accounts of 
Weis with privileged Information so tl at they ecu Id transfer their accounts 
from Weis prior to Weis’ liquidation. The Second Circuit recently in 
Shapiro v. M errill Lynch, Pierce . T enner & Smith (N.Y.L.J., April 9, 

1574) reaffirmed its decision in S2C v. Texas Gulf Sulfur rv. 401 r . 2d 
833 (2d Cir., 1968) stating: 

"Anyone in possession of material inside infor¬ 
mation must either disclose it to the investing public or 

Hta ...dl«.bled fr ° m d,Scloa ‘ n » “ -oust abstain from 

trading in or recommending the securities concerned «hile 
suen inside information remains undisclosed." ' 

The Court in Shapiro , supra . also said: 

, , . , As v/e havG stated time and again, the purpose 

behind section 10(b) and Rule lOb-5 is to protect the 

investing public and to secure fair dealing in the securities 
mar kets cy promoting full disclosure of inside information 
so that an informed judgment car. be made by all investors 
v/ho trade in such markets (e.g., Crane Co. v. Westing- 
house ,ar Brake Co., 419 F.2d 737, 793, 2d Cir 1969 
cert, denied 400 U.S. 822, 1970; SEC v. Texas Gulf ' 

Sulpnur Co., 401 T.2d 033, 848, 2d Cir., 1968, cert 

denied sub nom. Kline v. SEC, 394 U.S. 976, 1969).' We 

^ Radiation dynamics, Inc., v. Goldmuntz 
(*o4 ..2c 376, 890, 2d Cir., 1972) that "(t)he essential 
purpose of Rule 10b-5 ...is to prevent corporate insiders 
a no tn eir tippees from taking unfair advantage of the un¬ 
informed outsiders." 


I 
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The Court in Shapiro , supra , further stated: 

"Under the circumstances of this case, in¬ 
volving primarily a failure to disclose, positive proof of 
reliance is not a prerequisite to recovery. All that Is nec ¬ 
ess ar y is that the facts withheld be material in the s ense 
jJha t a reasonable investor m i ght have conside red_tho m im ¬ 
port ant in the making of this decision . ..." 

Indeed, when the merits of this case are at issue, Shaolro . 
su P r a < wil1 we *l point the way. An untrading ’tipper' is equally liable 
under Rule 10b-5 as a 'tippee' who does trade. The Court in Shapiro stated: 

"... *.1 short, this case involves the liability 
of non-trading "tippers" and trading "tippees" under section 
10(b) and Rule 10b-5." 

The forced sale of the plaintiffs' securities by the SIPC trustee 
makes the plaintiffs sellers under Rule 10b-5. See Vine v. Benef i cial F in¬ 
a nce , 374 F. 2d 627 (2d Cir. , 1967). 

Counsel for both the defendant. New York Stock Exchange, 
and the defendant, Ladenburg Thalmann, raised the point that they had 

i 

no duty to inform the customers of Weis of Weis' financial condition, 
and, to support that proposition, counsel for the Stock Exchange has 
supplied this Court with a copy of Judge Lasker's decision in Independ ¬ 
ent Investor Prote ctive Leag ue v. New Y ork S t ock Exch ange. 73 Civ. 

2H23 M.E.L. (December 12, 1973). The case is inapposite to the one 
at hand. What the plaintiffs contend is that the defendants tipped' certain 
privileged margin accounts of Weis so that they could remove their accourt s 
from Weis to Ladenburg Thaimann. The defendants thus had a duty to either tell 
nobody of what they knew and were doing concerning Weis' financial condition or to 
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make it public. What they could not do was to toll only certain 
privileged large accounts of Weis without Informing the plaintiffs and 
all other persons similarly situated. 

Point III 

THIS ACTION IS PROPERLY MAINTAINABLE 
AS A CLASS A CTION___ 

ThG defend ™ts in this action claim that this action should 
not proceed as a class action since individual questions as to damages 
predominate. This is not so. Common issues obviously predominate 

erG ° n the iSSues of liabi ^tY- Common issues are also dominant on the 
question of damages. As was pointed out during the oral argument of this 
motion on May 21, 1974, the denial of the use of the plaintiffs 1 money 
and/or access to their securities is common to every number of the class 
whom the plaintiffs seek to represent. Moreover, the amount in question 
is easily ascertainable from the records of the SIPC trustee by merely 
seeing how long a period of time each member of the class was deprived 
of the use of his monies and/or securities. 

This point also goes to the defendants' motion for summary 
judgment on the grounds that the plaintiffs have no provable damages. In 
order to deny the defendants' motion for summary judgment, this Court need 

only find that the plaintiffs have one item of provable damages which has 
been demonstrated. 
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The additional damages suffered by the plaintiffs which may 
vary as to different members of the class need not prevent this action 
from proceeding as a class action so long as common issues predom¬ 
inate. As Judge MacMahon recently pointed out in Werfe l v. Karmarskv . 
61 F.R.D. 674 (S.D.N.Y.. 1974): 


" We a 9ree with Judge Brieant and Judge Tenney 
that the common questions of law and fact, including the 
existence, character and materiality of the alleged mis¬ 
representations made by defendants and their effect on the 
market price of REC warrants, predominates over the individ- 
ua issues of damages and, possibly, causation. Siegel v 
Realty Equities Corp of N.Y., supra . 54 T.R.D. at 427- 
Bergen v. Krararsky, sup_ra, at 9; see, Korn v. Tranchard 
Corp., supra, 45G F. 2d at 1212-1213; Green v. Wolf Corp. 
su^ra, 40 6 T.2d at 3 01. Trial of individual issies, if nec¬ 
essary, can await the determination of common questions. 
Green v. Wolf Corp., supra, 406 F.2d at 301." (at 682) 


See also Borland v. Mack, 48 F.R.D. 121 (S.D.N.Y., I960); Green v. Wolf . 
406 F.2d 291 (2d Cir., 1968); Mors a y v. First Republic. 43 ir.R.D. 465 

(S.D.N.Y., 1968); and In_Re_Coordlna ^ed Pretrial Proceedi ng:; i n Antibiotic 
Anti trust Actions , 333 F. Supp. 278, 281 (S.D.N.Y., 1971). 

As Judge Bauman recently stated in B randt v. O wens-Illinois . 
Inc., 62 F.R.D. 160 (S.D.N.Y. 1973): 


"... (T)he recent trend has been to allow class 
actions to proceed to a determination on the common ques¬ 
tions and then to require individual proof on the remaining 

nr; Jm*' Gre0n V * Wolf corporation, supra, 406 
r.2d at 301; Esplin v. Hirschi, supra; Donson Stores v 
American Bakeries Company, 58 F.R.D. 485, 489-490 (S D 
N.Y. 1973); Mcrsay v. First Republic Corp., 43 F R D * 
405 (S.D.N.Y. ly68). Finally, slnco .his case InvoLs' a 
single pattern of misrepresentation it is peculiarly appro- 
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priate for class action treatment. See Korn v. Franchard 
Corporation. 456 F.2d 1206, (2nd Cir., 1972)." (at 165) 

This approach is supported by the Federal Rules of Civil Pro- 
ceedure, in particular. Rule 23fc)(4)(A) which provides that an action may 
be maintained as a class action on a particular issue, with the Advisory 
Committe noting that in an action for fraud, a class suit could be main¬ 
tained with respect to the issue of liability and then, if necessary, in¬ 
dividual members of the class could be required to come forward and prove 
their damages individually. See 39 F.R.D. 69, 106 (1966), 

Point IV 

DEF ENDANTS' CONTENTIONS . 

The defendants' arguments miss the mark and the authorities 
cited are inapposite. 

i 

The defendants claim that there is no duty upon t’hem to 
make the plaintiffs ’tippees 1 , but this is not the plaintiffs' claim. Plain¬ 
tiffs claim that if the defendants are in possession of any privileged infor¬ 
mation, they must either make a public disclosure or tell no one. They 
cannot advise certain largo privileged accounts so that those accounts could 
bo transferred from Weis prior to its liquidation. The defendant Stock 
Exchange claims they had no participation in this arrangement - the plaintiffs 
claim tnat the defendant Stock Exchange, at the very least, knew and 
acquiesced in what wos transpiring and that by filing a registration state¬ 
ment with the SEC pursuant to Statute 15 U.S.C. 7Bf, they had undertaken 
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and were required to supervise the affairs of its member firms. The 
extent of and the participation of the Exchange's activities during this 
period must await the completion of discovery. 

The good faith of a 'tipper' - as the Stock Exchange is claiming 
in this case to have acted in good faith stating: "We were trying to save 
Weis" - is no defense in 10b-5 action. In SEC v. Texas Gulf Sulphur 
Co., supra , the Court specifically considered that contention entitled 
Section D of its opinion "Is an insider's good faith a defense under 10b-5?" 
(401 F.2d at 854), and in its opinion the answer to the question it had 
posed was a very clear no. The defendants' defense of good faith does 
not aid its position. When the Securities Exchange Act of 1934 intended to 
make 'good faith' a defense, it specifically said so in the Statute. See 
e.g., 15 U. S .C. 78t. j 

It is also disingenuous for the Exchange (page 5) to claim that 
Shurpin actually saved money due to the SIPC liquidation since Shurpin 
was saving the 9 1/2 percent interest he was paying on the debit balance 
of his margin account. What the Exchange does not state is that as of 
May 24 the entire debit balance in the margin account was paid off by 
the SIPC trustee through the sale of Mr. Shurpin's securities and that 
from May 24 on there was no more debit balance. All that remained were 
monies belonging to Mr. Shurpin which ho was deprived the use of for 
a substantial period of time. 
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The defendants urge that the plaintiffs be compelled to proceed 
individually and not as representatives of a class. However, neither the 
Plaintiffs nor the Court could afford to have this action proceed in any 
way other than as a class action. 

From the plaintiffs' position, if they proceed individually rather 
than as a class, any recovery which they might have would be absorbed 
by the expenses of this litigation. Plaintiffs' counsel likewise cannot 
afford to process these cases because of the immense time factor involved 
and with its fee limited to the named plaintiffs which they represent. Mr. 

Justice Powell stated in Risen v. Carlile and Taom.eW _ U-S ._ 

(N.Y.L.J., page 1, May 30, 1974): 

• i• , A . critlcal fa ct in this litigation is that petitioner's 

individual stake in the damage award he seeks is only $70 No 

competent attorney would undertake his complex antitrust ac'tion 
,n , so Inconsequential an amount. Economic re'.llty dic¬ 
tates that petitioner's suit proceed as a class action or not at 


It would be inadvisable for the customers of Weis to proceed 
individually since this would lead to multipl y-,- of actions and an unnec¬ 
essary and unmanageable burden upon the Court. (We have at present had 
inquiries and requests from at least throe other persons similarly situated 
as the plaintiffs requesting that they be Joined as plaintiffs in this action, 
and we have had an inquiry from an attorney representing approximately 
31 persons similarly situated who are holding back and not bringing Individ- 
ual actions before this class action motion is decided.) 


D 



The defendants likewise cannot benefit from multiple individual 
law suits. The only persons who may derive any benefits are their 
attorneys. 

The defendants are attemft ing to put the plaintiffs in an 
untenable position. The defendants argue that if the p laintiffs have little 

I 

or no means then they are improper representatives of the class since they 
would not be able to afford notice to the individual members of that class. 
See Eisen v. Carlile and Jac q ueli ne, supra . On the other hand, the 
defendants claim that if the plaintiffs have means then they need not 
proceed as a class action but can afford to prosecute the action as individ¬ 
uals. The means may be present but individual litigation is too costly to 
be possible. 

If we are to do away with class actions, it should be done by 

i 

legislation and not by the gradual erosion by judicial fiat of the rights of 
those who must band together when they have been commonly injured. 

The Exchange further contends in its reply memorandum in support 
of its motion for summary judgment (page 2) that the plaintiffs are inserting 
a new theory of liability into this case which does not appear in their complaint, 
to wit, that Weis would never have been allowed to reach a point where its fin¬ 
ancial difficulties were such that a SIPC trustee would have to be appointed if the 
Exchange had properly policed Weis pursuant to Section 6 of the 1934 Act. The 
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Plaintiffs’ second amended complaint specifically refers to Section 6 in 
paragraphs 25, 30, 40 and 44 and the plaintiffs’ first cause of action 
(paragraph 27) specifically shtes that the plaintiff-trustees of West. Side 
Corporation Profit Sharing Plan permitted their securities to remain in 
the possession of Weis solely because of reliance upon the fact that 
V/eis was a member of the Exchange and its activities would be policed 
by the Exchange. The plaintiffs thus specifically relied upon the Exchange 
to police and enforce the net capital and liquidity requirements of its mem¬ 
bers so that the customers of Weis would have their interests protected. 

The Exchange argues that the plaintiffs cannot complain of 

any damacps they suffered due to the SIPC liquidation because "the 

plaintiffs elected to file their claims in the SIPC proceeding" (page 8, 

Exchange's reply memorandum). The plaintiffs did not elect to do any- 

. i 

thing. They were compelled to file a claim in the SIPC proceeding in 
order to salvage whatever of their monies could still be sal/aged from 
Weis’ liquidation. They surely had the duty to mitigate damages. The 
plaintiffs are also not seeking to hold the Exchange responsible for the 
actions of the SIPC trustee and are not, as the Exchange claims, 
attempting to thwart the Congressional purpose in its creation of SIPC. 

All that the plaintiffs are attempting to do is to hold the Exchange 
liable for failing to properly police and supervise Weis after it had 
agreed to do so pursuant to Section 6 of the 1934 Act, thus forcing the 
SIPC proceedings to eventuate. 
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In addition, the Exchange admits in its answer (paragraph 14) 
that the principals of Weis were engaged in false and fraudulent book¬ 
keeping since April, 1971. Had the Exchange properly supervised Weis 
as it had undertaken to do by filing a registration statement with the 
SEC pursuant to 15 U.S.C. 78f. then Weis' financial conditio^ would 
never have ■ eterlorated to the point where it would have to be liquidated. 

The Exchange admitted during the deposition of Bishop (pages 25-27) that 
it has the right to audit its member's affairs. 

During the oral argument of this motion, the attorneys for 
the defendant Stock Exchange cited the case of Morris v. Burchard. 51 

F.R.D. 530 (S.D.N.Y., 1971) apparently for the proposition that this action 
should not be maintained as a class action. In that very c^se, Judge 

Pollack did order an action to proceed as a class action as 'to those 
counts of the plaintiffs' complaint which were based upon a common course 
of conduct. Thus, the very case cited by the defendants require that this 
case be maintained as a class action. 

The class action is also the only way in which the plaintiffs 
will be able to realize any monies if a recovery is had against the defen¬ 
dants since if they are forced to proceed individually rather than as a 
class, the expenses of the litigation would absorb any recover/ had by 
the individual plaintiffs in this action. 




mmu m 
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Conclusion 

For all of the foregoing reasons, an order should issue 
declaring that this action should be maintained as a class action and 
the defendants' motion for summary judgment on the grounds that the 

plaintiffs have no provable damages should be denied. 

1 

Respectfully submitted, 

JULIEN & SCHLESINGER, P.C. 
Attorneys for the Plaintiffs 


Alfred S. Julien, 

Stuart A. Schlesinger, 
David Jaroslawicz , 

Of Counsel. 


I 
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AMBROSE OOSHOW 
SEYMOUR D LEWIS 
LAWRENCE R T. NO 
MUHR/.Y COMEN 
WILLIAM W GOLUB 
ANDREW J S C M O E N 
jack c nnoNsroN 

A',A D SOKOLOW 

ouiirnT s f ur i son 

ARNOLD I ROTH 

OTORGC I GORDON 

LAWRENCE U nuTTENWlESER 

Eur.r.NE L VOGEL 

GERALD WALPIN 

MAL L OARA3CM 

M PAUL BURAK 

EOWARO H COHEN 

FLORA SCMNALL 

PETER E NADEL 

LEE M ROBINSON 

ERANK R ROSINY 

Honorable Charles L. Brleant, 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


May 22, 1974 


Jr. 


SAMUEL• ROSENMAN 

•••a -ists 


MURRAY HILL 8 7000 
AREA CODE Ilf 

CAOLC ADDRESS 

"ROCOKAV newyork 

TELEX If - SMS 


Re: Rich v. New York Stock Exchange, 

eiria^, T3"civir'4642- 


Dear Judge Brleant: 

During yesterday’s oral argument of plaintiffs' class 
action motion and the cross-motion of defendants New York 
Stock Exchange and Ladenburg Thalmann & Co. Inc. for summary 
judgment, I responded affirmatively to an inquiry as to 
whether plaintiffs' claims were matters more properly for 
the state courts to determine, and referred to a recent 
decision of the Second Circuit, speaking through Judge 
Friendly, which indicated a growing displeasure ( with 
litigants who engraft upon a misplaced federal securities 
law claim a state law claim in order to avail themselves 
of the federal forum. That case, as I stated, is Kavit v. 

A.L. Stamm & Co. , 491 F.2d 1176 (2d Cir. 1974); a copy of 
the Kavit decision is enclosed herewith. 

The question was also raised as to whether I believed 
plaintiffs purchased or sold any securities in "reliance" 
upon Ladenburg Thalmann. I expressed an opinion that they 
did not. The deposition transcripts filed with the Court 
establish that none of the plaintiffs "relied" upon Ladenburg 
Thalmann in connection with any securities transactions which 
they may ever have had or in their maintenance of accounts 
at Weis Securities, Inc. In fact, it is clear that plaintiffs 
had little or no knowledge of Laaenburg Thalmann, no relation¬ 
ship with that firm, and no conversations with any of its 
employees or representatives (Rich Dep. pp. 68 - 69 j Shurpin 
Dep. pp. 90, 97, 112, 236-237). 
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Honorable Charles L. Brieant 


2 . 


I am Bending a copy of this letter and the enclosure 
to all counsel who have appeared in this action. 

Respectfully submitted, 

Marvin G. PickhQlzJ* 


MGP:vr 

Enclosures 


cc: All Counsel 

(with enclosure) 










LETTER BY RICHARD C. TUFARO TO THE HON. CHARLES 124a 

J. BRIEANT DATED APRIL 24, 1974 


MILBANK. TWEED, HADLEY ft McCLOY 
1 CHASE MANHATTAN PLAZA. NEW YORK lOOOS 

COPY 


April 24, 1974 


Rut Rich v. Wew York Stock Exchange 
73 Civ. 4642 


honorable Charles L. Brie ant 
United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 
Mew York, a.Y. 10007 

Oear Judge arleanti 

In connectloo with a notion for aumaary judg- 
Mut dated April 23, 1974 by the defendant New York Stock 
Exchange, Inc, (the ‘Exchange*) in the above-captioned 
natter, we have previously delivered to you the entire 
transcripts of deposition of Charles Shurpin, Sheldon 
Schiff, Soman Rich and Robert Bishop. Portions of these 
deposition transcripts are relied upon by the Exchange 
in its notion for suanary judgment and in opposition to 
plaintiffs' motion for class aotion certification. 

Although the deposition transoripts have not been 
reviewed or signed by the witnesses, wa would expaot that 
corrections would be brought to the Court's attention by 
the plaintiffs* attornaya. 


Very truly yours. 


Richard C. Tufaro 


cci To all counsel 






MEMORANDUM DECISION (Filed July 23, 1974) 

V v * 1 ' , 


warau F'-v-.i i;? ivv.ivvi cr con;v? 
i-c\n • i■ D. ,s.v] f.'T or r;»jw york 


^ *=-• r • • 


iul M lr >n 




efC.'lU'i/'.N 7 RICJI, tj f; 


-•v'lainsl - 


• - W*v-rv 


PlaintlCi 3< 


RIm', 1 YORK STOCK CXC'IANGE, ct 3.1., 


Defend an «* 


V3 Civ. 4642 -CLP. 


.VLXCRAHDUM 


Dr ioa.' i-. j. 


i-'.-'r'.y <n vho year 1973 , «oi, SocrrltW. s nc . (h „ r£i ,.. 


after "V.'nis“), » m*».ber 


irn of tha New V;./V .stock Exchange, 


!h*..ei,.after tlw or «K1WE") was argulfcd fcy financial 

di«ie»U'ie,. or. Kay 24. 1073 , w ho„ lt8 eP :-itron e; V= arcd to 

be beyond £.aiva< n'n n, r •, • .. 

a.. , the -fccunu.na Investors Protection Corpota 

t-ion (“Slpt"') nutLtic-nod this Com i -oui-suai * s 

• hui &uun. tc t.ne pro-, rs ionw 

l-ho Sueur 1 Lias Investor Protection Art of 19 ?j for liquidation o 

WttiS# aK * th ° ai>p0lntmonL of * ««•’ trustee. if, u fi.e. S§ 78 aaa, 
' S “i' J ’ ,fi was 'appointed on May 3b, 1973 and proceeded 

lminwnj itc-.v tSwrctfrov to resolve vustonar vlaura. 

ware 33,000 ouatorar* of v:olo wl,t>. 


! 
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May 24, 1973, were unaware and uninformed of Weis’ impending 
demise. institution of SIPC proceedings then deprived plaintiffs 
of access to or physical possession of their securities in Weis’ 
P ° : b0iisior ' and the use of the capital these securities repre¬ 
sented. This deprivation continued in most cases for at least 
several weeks, while the SIPC trustee performed his duties. Some 
customers, as is usual in such matters, never received all their 
securities in kind, although paid in cash to the limits of the 
protection provided under the SIPC provisions. 


By this purported class action 


pursuant to Rule 23, 


F.R.Civ.P., plaintiffs seek damages for themselves and those 
similarly situated, from the Exchange, former officers and 
da rectors of VJeis, and Ladenburg, Thalmann & Co. (hereinafter 
"Ladenburg"), a member NYSE firm. 


Plaintiffs’ second amended complaint alleges five causes 
° f aCtl °”' but Up ° n an alysio and consideration of the affidavits 
and memoranda submitted in their behalf, it appears that plaintiffs 
cjaims eve based on two theories only. 

First, plaintiffs assert that the Exchange failed to 
discharge its duty imposed by section 6(b) of rho Securities 
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Exchange Ac t of 10 34 15 „ ~ _ 

H „u. — —- - 3ura and 

-- — - *“—* « 3 the pronto , uso of th „ , Ipc 
liquidation, as a result „ , 

. .. " WhlC “ thc ' y «“••« damaged i/ Second 

< ' ,ii!:ert thnt Jo-t Prior to the liquid-f 
t;,« aic] , nrt quidatron, Weis, with 

c ; ui „ a ; d . aC — - — defendants. transferred 

°' larCJ ° ana "privileged" margin accounts ("tipnees") 

' 0 “ther members of the Exoh „ ' 

*>‘9'-. including defendant Ladenburg. 

Tms action alleged]y was aim • 

6 (b) «* -Uo ln violation of section 

' ' ““ Sectlon 10 of the Securities Exrh 

* Exchange Act of 1934, 15 u S C 

SS 78f. 78j and Rule 10b-5 nrn , 

i promulgated by the Securities and 

-.'.rnar.ge Co,mission (hereinafter "SEC"). 

V 

zr i - «• - 

' unspecified period, the firm -may have- 

been “understating its prof i t- - , , 

J us profit and loss report t-c «.» 

0 , report to the Exchange by 

several million dollars - / B irh« „ 

di - (Bishop deposition. p. 25) . De£MUants 

a-n any prior actual knowledge by the r i 

je py the Exchange that Weis 

faceo financial difficulties ni . . 

‘ * aintlffs COnie forward with no 

evidence to the contrary 


The Exchange immediately launched • , 

y x iunci.tui liVi mtensiv 


<-■ effort 
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to si.udy Weis problems, and aid in improve ncj it;s: capital 
position, so that the firm would survive and customer safety 
would be assured. As a losult of those efforts, a merger of 
Weis with Ladenburg was suggested. Weis accepted this sugges¬ 
tion and, in turn, proposed to the Exchange that, pending 
negotiations and consummation of the merger, it transfer some 
of .its laiger margin accounts to Ladenburg in order to effect 
an automatic and immediate improvement of its debt-capital ratio. 
This suggestion was approved by the Exchange, as a time tested 
technique of "restoring stability to financially troubled firms." 
(Defendants' brief, p.9). According to the- Exchange, Weis thou 
unilaterally selected and transferred to Ladenburg those accounts 
with the largest debit balances. (Defendants' brief, p.9). 

Defendants oppose plaintiffs' motion for class action 
determination, and have moved for summary judgment pursuant to 
RuJe 56, F.R.Civ.P. Defendants summary judgment motion is based 
on the contention that plaintiffs have no provable damages. We 
need not reach this point.. Obviously speculative, remote or con¬ 
jectural carnages cannot be recovered in an action under the 
securities laws. However, arguably, on the facts of this case. 


»-1- 
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P "‘ nUJ1 '“' tl9ht t0 i “' ,diate Of cei lificates for 

U ’° U 8h;,reS ° £ St ° Ck - ^ «"* “**«= - Caw out their ca4h 
on ^ were impaired by the unavoid-, le ,,, conse , uont „„ 

tho act.iv ities of SI ,J C r -r , 

ir defendants by h.pi,- 

y WlC11 - tortious conduct 

OCiCeU Uii ' J reSUlt ' " nd if the dama 9® was foreseeable, as it 

WOUid bC ' “ W “ Jld ““ -xa recount the traditional 

measure of damages for the wrongful distraint of a chattel.' 

Chattaijoug a. Discount Corp. v. West 21 o p c 

-- L 219 p - Su PP. 140 (D.C. Ala. 

»03,. or the wrongful failure to pay money when duo^ B ut „ e need 

not reach this rssue because^, upon uncontented facts and evidence 

Presented in the affidavits en this motion and the depositions. 

no cause of action exists in plaintiffs' favor. 

\ 

Plaintiffs’ first theory is based on defendant NYSE's 
alleged violations o, section 6,b) of the Securities Exchange Act 

° £ 1M4. Section 6,b,. which provides for the registration of 
National securities Exchanges with the SEC: 

No registration shall be granted or remain 

c Unl ?“ the of the exchange 

include Provision for the expulsion, suspen- 

a ion, ot. disciplining of a member for conduct 
proceeding inconsistent with just and 

that H ^ P f! nCipJeS ° f and declare 

- f U. C 'U C Ul Vi0lati0n »y provisions 

under U " ° r im r/ ule ~ regulation there- 

httl1 be COns iderod conduct or proceeding 
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inconsistent with just and equitable 
prineipa.es of trade." 

Section 6(b) further provides that one purpose of the 
rates and regulations enacted by the Exchanges is "to insure fair 
dealing and to protect investors." In addition, section 15A(b)(8) 
of the 1114 Act, IS U.s.c. §73o-3(bj(8) specifies that a national 
securities association may not register under the 1934 Act unless; 

... the rules of the association are 
designed to prevent fraudulent and mani¬ 
pulative, acts and practices, to promote 
just and equitable principles of trade 
... ana, in general to protect investors 
and the public interest ...." 

Specifically, plaintiffs have argued that the Exchange 
failed to enforce Rule 326, its net capital rule, adopted in com¬ 
pliance with the aforementioned statutes. This Rule provides that 
the ratio of a member firm's aggregate indebtedness to its net 

capital may be no lower than 15 to 1. CCH. HYSE Guide, vol. II, 
Rule 323. 

A private right.of action against the Exchange for 
failure to fulfill its statutory obligations m,y be founded on 
section 6 (b). Baird v. F ranklin , 141 F.2d 238 (2d Cir.), cert, 
denied, 323 U.S. 737 (1944). 


-0- 
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Jn plaintiff alle 3* d -that LJjc defendant New 

vori: Stock Exchange fin. converted its aecurieies and that it 

muttered damages as a resett of the Exchange's failure to take 

di3 ^ linary aCUOn *ir-. Holding that there 

substantive resemblance between the duties of bailees or 

other fiduciaries and those of the stock Exchange." "he Second 

Circuit concluded that the Exchange was under a statutory duty. 

giving rise to a private claim for damages arising from its breach. 

"to investigate the dealings and the financial conditions of the 

members and to suspend or expel members who it had reason to 

Relieve had been guilty of conduct inconsistent wit , ; ^ ^ 

oq.itable principles of trade." 141 r. 2a at p.239. 

The duty of the Exchange under section 6 to enforce 
compliance with its rules "so far as within its powers" must be 
evaluated reasonably. Th. Exchange has 579 member organisations, 
which employ approximately 56.000 registered representatives, 
a fl^ry ^ns Be rn gnt^nc. v. Kelui. 373 F.Supp. l.,o (s.d.h.y. 1974, ; 
Butter V. Steiaon^co,. 387 r.2d 822 ,7th cir. 1967,. ceju.. 
.4-iod 391 U.s. 913 (1968,. T he Exchange's superviston nec-d not 
Ho "fluoroscopic." and liability should not be imposed on the 


' fc 
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Exchange*, merely 'because a violation of its ruins escaped its 
detection. Hoch folder v. Kidv/est Stocn Exchan ge, 350 F.Supp. 


1 


1122, 1125 (S.D. 111. 1972). Liability should attach only if 
plaintiff demonstrates that the Exchange had reason to believe 
or suspect that a member firm was in violation of the rules, 
and then failed or refused to take remedial action, which 
failure to act resulted in an injury to the plaintiff, 
v. Merrill, Lynch, Pierce, Eenncr & Smith, Inc ., CCH Fed. Sec. L. 

Rep. }[94 599 (S.D.N.Y. June 14, 1974); Marbury Managemen t,_ Inc, v. 

sup ra; Baird v. F rank lin, supra . No sheriff can prevent all 
felonies in his bailiwick, and the law does not so require. 



It was held in Colonial Realty Corp . v. Bache & Co ., 
358 F. 2d 178, 182 (2d Cir.), cert , denied 385 U.S. 017 (I960), 
that the question of 

"whether the courts are to imply federal civil 
• liability for violation of exchange or denier 

association rules by a member cannot be deter¬ 
mined on [an] all-or-nothing basis ... rathe*, 
rhe court must look to the nature of the par¬ 
ticular rule and its place in the regulatqjy 
scheme, with the party urging the implication 
of a federal liability carrying a considerably 
heavier burden of persuctsion than when the 
violation is of the statute or an SEC regulation." 


Since the Ccurt in Col oni al declined to adopt a per so ru*.e with 


- 8 ~ 
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lGCfctT. O tO thfc vinl • i ' 

10latXOn ° f Exchange rules, 0ur 
_ ' '■’ur research hae 

‘eveflleji n.-i • *nas 

- . no decision wh’ch h- r. i 

^ch has uphold a complain*. , 

a claim unless the r ~ GU ° n suc ^ 

°“ s the complaint also coniai , 

contained sufficient * i i 

tions of fraud. See - fra v allaga- 

^^JSHian v. Seroussi, ecu Fed e 
*94,000 ( S D N Y t , ^.oec.L.Rep. 

• N ' Y - June 19 - «’4>, Schonhelts , Am „ . 
p, v ,l _ “ —— * /^nic.3ric^n Stocl- 

F^l+hiUSe, CCU Ff'd .Sec t d -—-E2£2i. 

u. hoc .L.Rep. 594,539 (S.D N Y m , 

* N **• M ay G, 1974). 

i'or purposes of this • 

tnis decision only, W e shall • 

i-h-,1 1 u sna ll assume 

‘ " tC ' 64030 ° f the circumstances Qf 

case bo founded on section 6, arising out of a n t 
wiic ull c • f negligent or 

ul ure to enforce Rule 3?5 r,r 

the standard H ° WeV “' against 

4ardS ^abashed b y the recent casts Bl . 

evidence fails t o Plaintiffs' 

to ,,report a claim against thR ^ 

^ baSEd * lth “ -«lo„ 6 „c Rule 10b-5. 

Proin the affidavits and briefs submitted in 
defendant s' motion for summar y ju dgme„t it ap ‘ “ “* 

Exchange had no notice and th 

' U9h the <* reasonable 

- ««*-. aid not and could not have learned prior to ^ - .. 

1973 n ,- l( ... . ■ * - 0 ,r 'J-r-April 

meets “ ^ ^ “ ““ —^ — veguire- 

„, h ^rt Bishop. P p. ii 

hl.hop, senior Vice President of the r , 

•xchunge, testified that in 


-9- 
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1973 he was 
responsible 


in charge of a staff of over 300 people who were 
for enforcing compliance with RuJ.o 325). 


Plaintiffs have not alleged that the Exchange had 
actual knowledge of Weis' financial difficulties prior to raid- 
npril 1973, nor do they allege any facts upon which we could 
find that the Exchange in the exercise of due diligence should 
have known prior to that time, in fact, careful examination of 
the second amended complaint reveals that plaintiffs base their 
claims only on defendants' actions after actual discovery of 
Weis' difficulties. 


From the time the Exchange received notice of Weis' 
difficulties it acted with dispatch to discharge its statutory 
duties. The Exchange first conducted an intensive investigation 
and then approved a plan which called for a merger with Ladenburg 
a stror. ir firm, preceded pendente by a transfer of some accou>, 
from Weis to LadenburgThe Exchange did not select the accounts 
to be transferred. Its procedure was in accordance with practice 
the SEC has acknowledged to be a proper and effective means of: 
salvaging firms facing financial ruin. Had it been successful, 

no customers of Weis would have been damaged or inconvenienced in 
any way. 


* 1 n- 
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J ’ho Director of thu c rsn •• . 

C - ^AVijiion Of Mai ket Regulatio, 

"•'iota to the lJon.J:.;:.W. Wydler, Member of Congress ’ ncit . r d . 

untcr dure of 

January 2 9, 1974 : 

It is an accepted fraction uii,,» , 

i “ .-'iai tice when a Prokoi- 

' U a ^ oac >'ing financial difficulty for 

financial postUrfL^^^thoroiri^^ * CtrCn ^ r 

“.“IrinT*”- SttCh eff0rC = 

_ n the m e r ger, rehabilitation or if 
-ee.asaiy. seif-liquidation of the broker- 

the"dela' Ul °^ t - l0S? t0 CUStoincrs and without 
. f f a Y < a .^convenience which mav attend 
a £oiced liquidation under the SII’C Ac -, n 

utep often taken to improve a broker-d^fei“ 
poeturc in to reduce the * 

of capital ^ “• T° rdin9ly ' ro<1u « amount 
of capital required to support these liabilities. 

\ * * * 

n.t°e°rr bi ?~ f ° r red “ ci "9 a firm's 
bmk ho ' . 10 ls to reduce the amount of 

bank borrowings collateralized by custom,r*■ 
margin securities thus reducing a<,grc,“t 

capItal“r:tL: hlC:h *" ^ -t 

*y 

sErrsrss; .-r* 

for- iJ-xing to assume responsibili*v 

for such accounts.... Ai -J' 

'The NYSE advises us t-hat- 
w „ ; „, , . . as that they concurred i n 


- li- 


<a 
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approval ’to reduce tho firm’s liabilities 
and to on 5 ,ure continued safety for ail cu'.r«,i 
not to afford favored treatir. 


te r a 

ent to any specific 


? ronp - ' Tho Commission is not aware of facto 
.indicating a different motivation 


* * * 


While these efforts to unwind the affairs 
of Weis without resort to a Slpc liquidation 
were unsuccessful, such efforts in other instances 
appeal to nave been successful in avoiding 
rorced liquidations of broker-dealers and the 
disruption inherent in such liquidation proceedings." 

In addition, NYSE Rule 326(b) requires that a r.,ember 
turn reduce its business as it approaches a point where it might 
lja lr ‘ violation or the capital requirements of NYSE Rule 32a. 
Counsel for the Exchange notified the Court by letter dated May 
21, 1974 that, “such a reduction occurred in respect to Weir 
through the here challenged transfer of some of Weis' margin 
accounts to Ladenberg (sic) " 

The Exchange is required by section 6 to enforce' "so 
far as within its powers" those of its rules which arc designed 
to insure conduct consistent with "just and equitable principles 
of trade." Tho Exchange's efforts to aid Weis did not constitute 
a failure to fulfill its obligations. Lauenbuig, by accepting 
margin accounts from Weis, did not conspire with the Exchange to 


*» 





brW,Ch lt * ° bU9ation Under »«’««> nor did Ladenbury breach 
ajl Y independent duty. 

Plaintiffs suggest, inferential!/, that the rules of 
the Exchange were inadequate or unsuited to meet the problems 
Weis encountered, and that somehow, the ^change should have 
acted differently, however, while section 6 might provide a 
remedy for the Exchange's failure to enforce its net capital 
rule, it does not support an action against the Exchange for 
failure to enact better or more stringent rules, citizens, such 
as plaintiffs may apply to the SEC to alter or supplement the 
rules of the Exchange pursuant to section 19(b) of the Securities 
Exchange Act of 1934. 19 O.8.C. S 78s,b>. Harb ury Manacemen, T „ 

v. Kohn, 373 F.Supp. 140 (S.D.N.Y. 1974); Kroeso v. Kew_York. stock 
Exchange. 227 F.Supp. 519. 521 (S.D.N.Y. 1964). 

Moreover, plaintiffs have failed to state a clary, 
besed on Kule 10b-5 against the Exchange and Ladonburc Plain- 
tiffs have failed to plead scienter as is required in claims based 
on Pule 1 Ob-5, and have proffered no evidence on this motion, of 
any scienter. Segal v. Go rdon . 467 F.2d 602 (2d cir. 1972); 
Shcmtob v. Shcarson, llamnil a Co. . 448 F.2d 442 (2d Cir. 1971). 


-1 
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It is conceded that certain i 

mar 9 in accounts were 

transferred £,» Weis to Ladonburg. This 

J Ini,s act 'on was taken 

iJUrj!Uant t0 Practic «*s and methods which the SEC has i , 

has acknowledged 

effeCtiw '"®hns to remedy Weis' Brobl 

y Problem, while protecting 

Ike public interest Thr>v« ,• 

ihei ° “ "“«■» to support any 

reasonable inference to the contrary. 

' The claims plaintiffs have alleged against Weis, and 

its directors and officers a ,- 0 i-- ■, 

JSG ° n Lhe samo theories and 
-ts as those claims alleged against Ladonburg and NYSE. Por 

r “ C COnClUd - **“* -V. no claim aoainst 

C " ” ^ C3e ad<,iti0nal defe " dant “- the uncontested facts. 

Additionally, Plaintiffs cannot recover because the 

alleged misconduct of th.-% />«<- •, 

the defendants, for which no supportive 

-.Oenoe was offered, was not the pronto cause of the damage 
^ ~ — - - scene, Weis was already ' 

moribund. It had concealed from NYSE hv'-iii 

' fxlin g incorrect state- 

—. - -t of its capital impairment. Even if.' ln dofi _ 

J W “ CaU ““ " PriVUe ' JOd a “ OUnt »” «»ich were transferred 

’ 19 " Uf ' P ° eS "' “ h ° and inconvenience of 

SIPC —— ^ugh inside information, there is no 


-l'i- 
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reason to Keliavo >-hut the transfer of those accounts hastened 
or increased the da,,.aye to those not "tipped", plaintiffs here. 
There is no riyht to share in improperly released information, 
hevine v. Seilon^n^, 439 F.2d 328, 334-5 (2d Cir. 1971). if 
some were caused to leave the sinking ship in time, this breach 
of duty, it it was one, neither caused nor exacerbated the 
injuries here complained of. indeed, to the extent it helped 
"'eis' finances, it may have expedited the SIPC reorganization. 

and mitigated the damage and inconvenience to Weis' other custome, 

# 

linger the circumstances of this case, and u P o:: the 
undisputed evidence now before the Court, it is appropriate 
that- summary judgment be granted as well to the non-moving parties 
See J. Moore, Federal Practice, 5156.12. However, cur determina¬ 
tion is without prejudice to the different factual claims of 
plaintiffs, asserted in the related case of Rich v. Touche Fos s 
—74 Civ. 772-CLD. Those claims concern Weis' actions, and 
those of its officers, directors and accountants, between January 
1971 and May 19/-,. Plaintiffs allege in that action that it was 
dui mg that penod Weis failed tc keep complete and accurate 
financial records, and Touche Ross & Co. failed to perform its 


-19- 
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daUS “ Pr0peilY “ C ” tiUod pUblic in'auditing t ho 

purportedly false statements of nut capital fried with WYhE 
hereinbefore men t i on ed. 


“'or tlu> reasons here 


m set forth, summary judgment is 


granted, and the ccplaint is dismissed as to aU defendants 
The motion to declare a class action is denied as moot. 


Settle a final Judgment on notice 


Dated: New York, n. w York 

July 22, 1974 


CliARLES L. BRIE ANT A/jH7 

u * S. I). J. 


V 
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F O O T H Q t £ 3 


The purposes of SIPC are to protect a class of 
investors from ioss. without regard to the presence or 
absence of wrongdoing as a cause for broker-dealer insolvency. 

ACCOrdi " gly ' ifc iE n0t sur Pr.ising that this statute gives 
less complete relief than the socuri' Us laws give to those 
injured by tortious conduct. 

Stock certificates which are in suoh form as to 
constitute .'good delivery" are negotiable, and the property 
is merged in the certificate. But a margin customer has no 
property or proprietary interest, under the usual amount 
agreement, in any particular identifiabie stock certificate ' 
in the hands of the broker. The most he has in the usual 
case is a chose in action against the stockbroker, to receive 
fungible shares forthwith upon payment and demand, or to direct 
a sale thereof and receive the net proceeds of sale upon the 
settlement date. Time of performance is of the essence. In a 
SIPC reorganization, a customer in the protected class, after 
the dust settles, will'receive shares to the extent identifiable, 
or if not. then to the extent available in a marshailing of 
available shares against the firm’s obligations, with the balance 
paid in cash value computed as of the date of the trusteeship. 




V 
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Such a customer has an involuntary partial conversion of his 
chose in action to cash, with attendant income tax consequences, 
snd if he holds a round lot, he will probably receive an odd 
lot plus cash. SPIC provides no compensation for these 
situations, or the delay attendant upon the trustee's 
activities. 
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We are told on argument that as a practical matter 
Lndcnburg received no financial benefit as a result of 
these transfers. Conditions in Weis' cage and beck office 

wore somewhat chaotic. In most cases, all that was physicai 

delivered to Laderburq prior to ttwe 

j pi.ior to the appointment of the STPC 

trustee were "due bills" for the stocks represented by the 

accounts of these large margin customers. Ladenburg by 

accepting the accounts, assumed responsibility to deliver 

the stocks upon payment of the margin debts, and paid to 

Weis or its creditors in cash or equivalent, the amount of 

money represented by the net margin debt in the accounts 

transferred. This had the automatic effect of decreasing 

liabilities by the amount of the margin indebtedness 

of the accounts transferred; and. to the extent that the 

duo bills were not honored, or that there was delay in 

honoring them, l.adenburg, by placing itself in a position 

° Unbllity t - owa -' a ® these transferred customers, formerly 
occupied oy Weis, suffered damages in some significant but 
unknown amount, it is not suggested that badenbur, actuaily 
P frted a- a ie.-,ult of those transfers, nor that l.adenburg's 
profit w,.s of any concern to the defendant exchange, or any 
motivation in the procedure followed. 
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FINAL JUDGMENT ( Ft led August 7, 1974) 


UNITED STATES DISTRICT COURT 
SOU'niERN DISTRICT OF ,i. *T YORK 


■ 

~ i 

.* ■ . 


| NORMAN RICH, et al., 

|l Plaintiffs, 

-against- 

NEW YORK STOCK EXCHANGE, et al., 

Defendants. 


/v. PIl TO 

r aug 7 irn 
k ?:P. of 


73 Civ. 4642 (C»L a Qjjj?^ 

* FiStiUr 1 

JUDGMENT •' w trjf 

.* v!$f 
1 *..?<* 


i .* "J* 

’ ' ; f ;?j 

The cause having come on to be heard on motion of^ • jiji 
plaintiffs to declare the action maintainable as a class action' ^ 
I and on motion of defendants Hew York Stock Exchange, Iric. and& 
jLadenburg Thalmann & Co. Inc. for summary judgment pursuant 
jRule 56 of the Federal Rules of Civil Procedure, and the CoorWf# 
(having considered the pleadings, affidavits and other filings V 
of the parties, and having heard oral argument, for the reason*!* 4 ; 
assigned in the memorandum decision of the Court filed July 23# \ jf 
1974, it is hereby * , Vi' i 


a •, i 


ordered, that plaintiffs motion to declare the* action *4 
™^%?/A a ^r class actio " be and is d 

„ 71 ****** *»***»?+?* 
ORDERED, that the motion of defendants Mew York Stock 
Exchange, Inc. and Ladenburg Thalmann t Co. Inc; for summary**'!} 

judgment be and hereby is granted with recpect to all defendants ',' :i 
and it is further ’ *«• i 5 

- - f V, 

' • • y.i.; . 4 

ordered, adjudged and DECREED that the second amended f* 

4 • ; 1 

complaint be and the same hereby is (lir-missed as to all * 
defendants and that judgment be entered in favor of ul.l 


* . 


•* 













'*/!*/) i! 


'defendants and against the plaintiffs. 
Oi sd: New York, N.Y. 

/9uei>s r y ' 1974 
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JUDGMENT ENTERED: 


11 DATE: 0/9?/ 
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A 202 Allid.ivil ul IVrmn.il Service n( IViperi 


LUTZ APPELLATF PRIMERS. INC. 


UNITED STATES COURT OF APPEALS 


RICH, et al, 


Piainti f f-Appellants, 


- against - 


NEW YORK STOCK E5 „H. , et al, 

B ef e ndants - A ppe I lee s. 


Index No. 


A ffidavit of Personal Service 


STATE OF NEW YORK. COUNTY OF ss.: 

I. James Steele, being duly sworn, 

depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
250 West 146th, Street. New York, New York 
That on the 2nd t/ov °f «J aauary/ 9 7Sat * 


deponent erved the annexed Joint Appendix upon 

* 

the in this action by delivering a true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and desi ribed in said 
papers as the Attorney(s) • herein. 


Sworn to before me, this 2nd 
day of January !97fT 


/S 





/ 

' JAMES ST r F 



Robert t. brin 

NOTARY PUBLIC, STATE OF NEW YORK 
NO. 31 - 0*I8J50 

QUALIFIED IN NEW YORK COUNTY 

“Mission expires march 30,1975 


* Lee Feltman- 295 Madison Ave 
New York 


* Milbank, Tweed, Hadley & Me Cloy 
1 Chase Man. Plaza, New York 

* Roaeman, Colin, Kaye, Petschek, Freund & Emil 

575 Madison Ave., New York 

* Finley, Kumble, Heine, Underdog & Grutman 

477 Madiso i Ave. 

it 

* Geist, Netter & Marks- 276 Fifth Ave., New York 

* t 

* Nickerson, Kramer, Lowenstein, Nessen & Kamin 

919 Third Ave., New Yolk 



